DECISION of the

DEPUTY HEARING EXAMINER

APPELLANTS:
Combined:  Citizens to Preserve the Upper Snohomish River 

Valley (CPUSRV) and Pilchuck Audubon Society (PAS)

RESPONDENT:
Department of Planning and Development Services (PDS)

APPLICANT:
S-R Broadcasting, Inc. (SR)

FILE NO.:
00 107495

TYPE OF REQUEST:
Appeal from Determination of Nonsignificance (DNS) issued pursuant to the State Environmental Policy Act (SEPA) for zoning conditional use permit and shoreline management substantial development permit for eight-antenna medium wave AM radio transmission antenna tower facilities

DECISION (SUMMARY):
Appeal granted in part; DNS vacated and environmental review remanded to responsible official PDS for issuance of Environmental Impact Statement (EIS)

DATE OF DECISION:
July 31, 2002

BASIC INFORMATION

LOCATION:
The subject property is located in the unincorporated Snohomish area south of Old Snohomish-Monroe Road and east of SR 9, just east of the Snohomish River upstream (south) of French Creek (aka French Slough) in the Upper Snohomish River Valley (aka at least in parts as the Confluence Reach
), on the west side of Short School Road
 south of its 132nd Street SE private road intersection.

PLANNING SUBAREA:
Snohomish-Lake Stevens

ACREAGE:
39.75 acres

ZONING:
Agriculture-10 Acre (A-10)

PROCEDURAL MATTERS

The permit application was initially filed on October 11, 2000 and was deemed complete as of that date.

PDS issued a Determination of Nonsignificance (DNS) for the proposal on October 18, 2001.  Appeals of the DNS were timely filed by the CPUSRV/PAS appellants in a combined appeal and by Harvey on November 1 and November 5, 2001, respectively.  By Order issued December 24, 2001, the subject appeal was partly accepted for consideration and partly summarily dismissed, with the accepted topical issues specifically delimited.  (The Harvey appeal was later dismissed by stipulation.)

The Deputy Hearing Examiner (Examiner) made site and/or vicinity visits on January 29; February 2, 11, 14, 15, 24 and 25; March 1; April 28 and 29; and July 18, 20 and 21, 2002.  Observations through April 2002 are memorialized in Exhibit 1164; observations made in later visits were to confirm evidence in the record.

An open record hearing before the Examiner was commenced on January 31, 2002
 and was continued in multiple sessions through to conclusion on May 15, 2002.  Notice of the open record hearing and continuances was given as required by county code.  At the hearing proceedings, witnesses were sworn, testimony was presented and evidentiary exhibits were entered. 

As provided by SCC 2.02.167(1), the applicant elected that the optional reconsideration procedure apply to the decision.

By separate concurrent decision, the requested permits are denied on regulatory grounds.

PUBLIC COMMENT

In addition to the evidence and testimony offered by the applicant, DNS appellants, respondent PDS and other county staff into the record, a voluminous amount of correspondence and testimony was submitted supporting or opposing the proposal.

Voluminous letters of support and some supporting testimony were received in the hearing record.  Most of the support is from organizations, businesses, governmental agencies and special districts supporting the increased commercial radio coverage afforded by the proposal, which would enhance regional (countywide and North Puget Sound, chiefly) news coverage (including more localized traffic, weather, political, sports and emergency information coverage), advertising and public service announcements, as well as allow for a more localized Emergency Alert System (EAS).  Support was also expressed by some individuals desiring better signal coverage from the applicant’s current radio station operation (KRKO-1380AM), and/or decrying claims of incompatibility.

Voluminous letters of opposition, petitions and opposing testimony were also received into the record from members of the general public, many of them residents and/or property owners in the surrounding area and/or aircraft operators using Harvey Field to the northwest just outside of the City of Snohomish, and some organizations, most expressing opposition to and/or concern about the proposal and certain of its features.  The bulk of the opposition comments fall into the following basic categories:  adverse scenic view impact (primarily from the Kenwanda and Lord Hill areas and Bob Heirman Wildlife Park at Thomas Eddy (BHWP) and alteration of the rural and pastoral character of the area by what is asserted to be a commercial or industrial use inappropriate to the area; conflict with existing agricultural and related uses and agricultural preservation; feared disruption of electronic equipment (consumer, home and business office appliances as well as agricultural equipment electronics) by radio frequency interference (RFI aka “blanket interference”); adverse effect on wildlife, particularly on wintering trumpeter swan populations and other waterfowl, and on the wildlife habitat provided by the BHWP; and introduction of safety hazards to aircraft, particularly to the takeoff and approach patterns in the use of Harvey Field to the north, and to recreation ballooning and skydiving activities commonly conducted in the area.  Additional concerns or objections are that approval would set a precedent allowing other antenna facilities and/or other undesirable development, the geotechnical evaluation of soil stability is inadequate, uncertainties as to Phase 2 development, questionable need for the proposed development including its emergency broadcast capabilities, harm to property values, electromagnetic effects on humans, wildlife and livestock and the need for shoreline protection.

STATEMENT OF THE CASE

Issues
The issue under consideration by the Examiner in this matter is whether the threshold determination issued by respondent PDS is clearly erroneous in its conclusion of the absence of probable significant adverse environmental impacts, with the appeal consideration limited to the accepted topical issues.

Authority

The Examiner is a quasi-judicial decisionmaker with authority pursuant to SCC 2.02.100 and 23.40.022 to hear and decide appeals of SEPA threshold determinations.  The scope of the Examiner’s authority in a SEPA appeal is constrained by state law, state rule and county code.  (See Standard of Review, below.)

Review Criteria

The procedural aspect of SEPA requires that a determination be made as to whether a project would result in “a probable significant, adverse environmental impact” and requires that a “detailed statement” be prepared in conjunction with “major actions significantly affecting the quality of the environment”.  [RCW 43.21C.031 and RCW 43.21C.030(c), respectively]  The process of determining whether a project would result in such an impact is referred to as the “threshold determination” process.  The person making the determination is called the “responsible official.”

A.
The State has adopted rules [Chapter 197-11 WAC] under the authority of Chapter 43.21C RCW with which all local SEPA regulations and procedures must be consistent.  The County has adopted its own set of SEPA procedures [Title 23 SCC] which incorporate a number of the state rules by reference.  The “detailed statement” required by SEPA is commonly referred to as an Environmental Impact Statement (EIS) and is required to “be prepared on…major actions having a probable significant, adverse environmental impact.” [RCW 43.21C.031]  The state rules define “probable” as something which is “likely or reasonably likely to occur” as opposed to events “that merely have a possibility of occurring, but are remote or speculative.”  [WAC 197-11-782]  The term “significant” “as used in SEPA means a reasonable likelihood of more than a moderate adverse impact on environmental quality.”  [WAC 197-11-794]  The term “moderate” is not defined in the state SEPA rules; the ordinary meanings applicable here are “avoiding extremes…: observing reasonable limits” and “limited in scope or effect.”  [Webster’s New Collegiate Dictionary, 739 (1977)]

B.
The threshold determination process results in either a Determination of Significance (DS) or a Determination of Nonsignificance (DNS).  A DS is issued when the responsible official concludes that the proposal will have a probable, significant adverse impact on the environment.  A DNS is issued when the responsible official concludes that the proposal will not have a probable, significant adverse impact on the environment.  A mitigated DNS (aka MDNS) is documentation of a process in which a proposal which would otherwise have resulted in probable, significant adverse impact is conditioned or changed to reduce that impact below the level of significance.
C.
The threshold determination process is subjective rather than objective.  Section 197-11-330 WAC provides general guidelines to be used by the responsible official.  The guidelines call for the responsible official to place the probable impacts in the context of their surroundings and make a reasoned judgment as to both the probability of their occurrence and the severity of their impact should they occur.  The responsible official must also “[c]onsider mitigation measures which an agency or the applicant will implement as part of the proposal.” [WAC 197-11-330(1)(c)]  SEPA does not require that all adverse impact be avoided, only that probable significant adverse impact be either avoided or disclosed in an EIS.  In determining whether a project will cause probable significant adverse impacts, the specific characteristics of the project as proposed, offers made by the applicant, and regulatory requirements of local, state and federal government
 must be considered.

Administrative SEPA appeal consideration is limited to the adequacy of a final threshold determination and/or Environmental Impact Statement (EIS).  The responsible official’s methodologies and procedures leading up to the issuance of the subject DNS are not legally subject to appeal at the administrative level.  [WAC 197-11-680(3)(iii) and SCC 23.40.010(2)]  A DNS appellant bears the burden of proving that an adverse environmental impact is both probable and significant, and that such impact is not properly disclosed in the environmental document.

The following are not relevant to the Examiner’s deliberations on the DNS appeal and the requested permits:

A.
The reduction of the proposal from previous versions.
  The current proposal must stand on its own merits; any reduction(s) from previous versions cannot be considered to confer an aura of a priori (automatically presumed) reduction below a level of significant impact or automatic compatibility merely by the reduction.  While the applicant’s attempts to improve the compatibility of the proposal by reducing the antenna heights and narrowing the tower profiles, as well as eliminating the tower support guys, are positive efforts to reduce the adverse effects of the proposed facilities, the Examiner cannot presume acceptability merely from such efforts, but must as noted decide the application in its current form on its own merits.  To put it simply, merely less impact is not necessarily a nonsignificant impact, as decided here, nor automatically meritorious of permit approval.

B.
The submittal of facility design versions to the Federal Communications Commission (FCC) for license purposes different than those under consideration here.

C.
The public or economic benefits of enhanced emergency communications, news and events coverage, advertising, more local emphasis, etc. derived from expanded signal coverage.  While those are certainly laudable aims in and of themselves, they do not override or preempt the decision criteria established in the applicable law.  Neither do the private enterprise aspirations and goals of the applicant, both lauded and derided in the record, have any relevance to the consideration.

D.
Regional rivalries (intimated in correspondence and testimony), either between urban and rural areas, Everett and the Snohomish area, or between Snohomish County and the Seattle-King County area.

E.
Assertions of “take” of threatened or endangered species under the Endangered Species Act (ESA).  Any such claim is a matter under Federal jurisdiction.

F.
Future public park acquisition programs or plans.  Absent specific legislation expressing some effect, they have no bearing on regulatory permit decisionmaking or the instant DNS appeal.

G.
The Examiner cannot weigh a “balancing” of virtues or benefits with the adversity of impacts evaluated under SEPA.  The impacts must be adjudged in and of themselves, and any mitigation must be directly relevant to the pertinent impact (i.e., the mitigation must actually mitigate in a topical sense the impact under consideration).  In the same vein, the intended removal of the existing KRKO antenna towers on Lowell-Larimer Road upon operation of the proposed development cannot be considered in some sort of “tradeoff” equation.  [WAC 197-11-330(5)]

Standard of Review
The appropriate test to apply in an appeal of a SEPA threshold determination is the clearly erroneous standard:  the action of the responsible official is not disturbed unless, after reviewing all the evidence in the record, the appellate decisionmaker is left with the definite conviction that a mistake has been made.  [Leavitt v. Jefferson Cy., 74 Wn. App. 668, 680 (1994)]  

The appellants bear the burden of proof.  Both state rule [WAC 197-11-680(3)(a)(vi)] and county code [SCC 23.40.010(5)] provide that the threshold determination prepared by the county's responsible official is to be accorded substantial weight during any appeal proceeding.

Scope of Consideration

The Examiner has considered all of the evidence and testimony; applicable laws, ordinances, plans and policies; and the arguments of the parties.  The Examiner intends that the requirements, limitations and conditions imposed by the instant decision are only such as are lawful and within the authority of the Examiner to impose pursuant to Chapter 2.02 SCC and applicable law.  

FINDINGS OF FACT

1.
The 39.75 acre subject property is an odd-shaped tract; its northernmost and easternmost sides form a right angle, congruent with section lines, but its west and south boundaries are irregular.  It occupies most of the 1/16th section in which it lies (the NE ¼ of the NE ¼ of Section 31, T28N, R6E, W.M.), plus a small triangular portion of the 1/16th section to the west.  The rough property dimensions are approximately those typical of a 1/16th section, approximately ¼ mile or 1,320 feet east-west and north-south.  The east side fronts Short School Road, a nonarterial road running generally north-south.  A deadend private road, 132nd Street SE, runs west from Short School Road along the north boundary.

2.
The topography of the site, which is located in the Snohomish River floodplain,
 is flat at an average elevation of 21 feet mean sea level (MSL) except for a moderate rise in the southwest (almost parallel to the angled southwest boundary) which further ascends offsite to a levee or dike above the right bank of the River (the east bank in this location); the current normal river edge at normal flow bends toward the levee at this site, so that the river is several hundred feet further west on the south adjacency, but close to the dike at the north.  The ordinary high water mark (OHWM) is on the river side of the dike.  The levee at this location underwent significant repair and rebuilding after severe flooding blew it out in 1995-1996.  The property has been used in the past for agriculture; currently it lies fallow, with vegetation consisting of grasses and low weeds.  There are no tall trees in the vicinity of the antenna sites.  There are no structures onsite (a residence in the northwestern part of the site having been removed some time ago).  

3.
The vicinity of the site is the Upper Snohomish River Valley (USRV) and its flanking, mostly treed hillsides, Fiddler’s Bluff (elevation approximately 250 feet MSL) on the west, extending southward as a low bluff toward the Cathcart area (hereinafter termed “Cathcart Hill”), and the Lord Hill (202 feet MSL)/Devil’s Butte (680 feet MSL)/Bald Hill (737 feet MSL) promontory on the east, which as a group are commonly referred to simply as “Lord Hill.”  North of the site, the USRV opens up to join the main Snohomish River Valley, a much broader floodplain within which the river meanders generally northwesterly past the City of Snohomish toward Everett and the estuarine network of main channels and sloughs in the River’s final run to empty into the Port Gardner/Possession Sound portions of Puget Sound.  The broader floodplain to the north also extends easterly toward Monroe.  It is apparent that  the Skykomish/Snoqualmie/Snohomish rivers system has occupied that easterly portion during normal flows in past geomorphologic times but the meandering courses do not at present.  The Lord Hill promontory on the east side of the USRV is a large topographical split of the greater floodplain.  The rivers run on the south and west side of the promontory currently, which path is narrower than the broader one to the east and north and is known as the Confluence Reach.  The Reach narrows as one goes upstream, to the narrowest point where the actual confluence and the SR 522 bridge crossing are located.  The Reach’s topographical nature thus forms the USRV as a distinct pocket valley.  (See, e.g., Exhibits 471 and 512)

A.
The Snohomish River meanders through the USRV.  In the (north) portion accessible by Short School Road, it is mostly on the Valley’s west side.  The only significant exception is the bulk of the Bob Heirman Wildlife Park at Thomas’ Eddy (BHWP and “Park”).  Discounting agricultural fields, the Snohomish River corridor in the USRV is almost completely undeveloped.

B.
There are only two road access routes into the subject north portion of the USRV, the aforementioned Short School Road, the primary one, which runs southward from Troesti Road (aka Tresti Road) near Old Snohomish-Monroe Road, past the site, and deadends approximately two miles to the south.  There is no outlet to the south to the narrower southern portion of the Confluence Reach (the southern portion is accessed via Elliott Road south of Connelly Road).  The other road access is via a route up Lord Hill Road, aka 127th Avenue SE, which climbs southward from Old Snohomish-Monroe Road, and then via a somewhat circuitous route using 141st Street SE and Nevers Road descends westerly into the USRV and connects with the southern portion of Short School Road approximately 1¼ mile south of the site.  The BHWP is accessed by road via Connelly Road which runs southward from its intersection with Broadway (not far from its intersection with the north-south SR 9), and which along with Elliot Road further to the south runs along the west side of the Reach.

C.
The USRV in the subject area (the north portion east of the River) is a pastoral and bucolic rural tableland devoted almost exclusively to agricultural use.  Mostly agricultural fields, it contains several farm building complexes typical of dairy farms and crop production, with enclosed barns, haybarns, milking parlors, equipment sheds and outbuildings as well as associated residential dwellings.  One such farm, Craven Farm, lies directly to the southeast across Short School Road.  Another, the Zylstra Farm, lies further to the south, straddling the road just prior to the road’s meeting up with the east River bank as the river meanders in a bow or eddy.  A couple of separate dwelling/small farm building groups are also present.  Several other farm building groups lie to the north where the USRV starts to broaden out into the main Valley.  A relatively small Christmas tree farm (Deb’s U-Cut) lies directly south of the subject site (occupying an exception of the 1/16th section the subject site mostly occupies) on the west side of Short School Road.  Craven Farm is heavily converted to direct marketing efforts, a trend in agriculture also known colloquially as agro-tourism and destination agriculture, wherein agricultural operators seek to draw retail clientele for farm products by creating an entertaining attraction, ranging from expanded farm stand stores to accommodating special occasion celebrations such as weddings/receptions, company and organizational retreats, which are attracted to the pastoral and scenic setting.  It specifically operates a wedding facility, a separate use classification permitted outright in the A-10 zone applied to the USRV floor.
  Deb’s U-Cut is more modestly set up to direct-market its trees.  The other farms in the USRV and northward to the main Valley are more traditional production-oriented operations.

D.
The Bob Heirman Wildlife Park occupies 343 acres on the west side of the northern portion of the USRV, mostly on the west side of the River.  The BHWP serves an important function as a wildlife viewing area for recreationists, outdoor education and nature studies.  Mostly prairie-like lowlands protected by partly treed dikes, it extends from the lower portions of the steep bank of the Cathcart Hill south of Fiddler’s Bluff to channeled gravel bars and islands in the River outside of the dikes.  Shadow Lake lies in the west portion below the steep bank.  The BHWP has an extensive pedestrian trail system for Park users, and a small parking lot and picnic tables on a bench on the west bank, provided access from Connelly Road.  (See Findings 10 and 30 for a description of Park views and some of its qualities.)

E.
The east and north flanks of Fiddler’s Bluff are developed with the Kenwanda residential neighborhood,
 a large lot suburban-density single-family residential enclave consisting of approximately a hundred single family dwellings.  The area is partly treed with mature trees, but many of the dwellings are oriented to take advantage of available scenic views of the USRV floor, the River, Lord Hill and the Cascade Mountains.  (See later Findings regarding scenic views and view impacts.)  The Kenwanda Golf Course is situated on the relatively gentle crown of the Bluff.

F.
Lord Hill and the rises to Devil’s Butte contain a mix of semi-rural and rural homesites, some small agriculture, and wooded lots.  The flanks of the hills are mainly wooded, particularly upland of the lower Lord Hill itself, although many of the dwellings, particularly those with scenic view potential, have taken advantage of those views in orienting the dwellings.  Thus, a number of dwellings have views of the USRV and the Fiddler’s Bluff/Cathcart Hill promontories to the west, beyond which from some vantages the tops of the Olympic Mountains are visible in relatively clear weather.  Lord Hill Regional Park, 1,400 acres in size, is situated on/near the crown of Devil’s Butte.

4.
The greater vicinity of the site toward the north includes Harvey Field, a general aviation airport just south of the Snohomish City limits, on the west and south side of the Snohomish River.  The airfield serves fixed-wing aircraft, helicopters, ultralight craft, recreation ballooning and skydiving (recreational parachuting).  BNSF main line railroad tracks run generally east-west through the area, just north of Harvey Field and then southeast through Monroe.  A seldom-used BNSF spur runs south from Snohomish on the west side of the Snohomish River, skirts the east side of Fiddler’s Bluff and then ascends over Connolly Road toward the Cathcart and Maltby areas.  There are no high voltage power transmission lines in the area south of the BNSF main line.

5.
The subject stretch of the Snohomish River supports Puget Sound Chinook and Bull trout, which are formally listed as threatened species under the federal Endangered Species Act (ESA).  No critical areas
 exist in the area proposed for the antennas, but the area within 300 feet of the OHWM of the River is regulated as a riparian management zone (considered an area of primary association with the Chinook and Bull trout).

6.
The applicant proposes to develop portions of the site with AM radio transmitting facilities.

A.
The development would consist of two phases.  Phase 1 would be the relocation and power increase to 50,000 watts (50 kW)
 of the currently operating 5kW KRKO radio station, which transmits at 1380 KHz from its current transmitting site on Lowell-Larimer Road approximately seven miles northwest of the subject site.  Phase 1 could also include the co-location of a small omni-directional low-power AM station, the 1kW station KWYZ currently serving the Snohomish/Monroe area.  Phase 2 is largely unidentified, but would be another AM radio station(s).  Co-location of other communications transmitters is possible but not proposed.

B.
The Phase 1 antenna array would consist of one 349 foot high antenna (Antenna No. 4) and three 199 foot high antennas,
 arrayed in a group near the approximate center of the site, and a relatively small one-story equipment building (816 square feet) placed near the north boundary on the 132nd Street SE private road frontage, elevated 16 feet above ground level to be one foot above the 100-year flood level as required by county flood hazard regulations.

C.
The Phase 2 antenna array would consist of four 199 foot-high antennas placed in a group northeast of the Phase 1 group in the northeast portion of the site.  A second equipment building would be placed adjacent to the first.

D.
The antennas would be constructed of steel latticework on a triangular footprint.  The applicant has chosen a narrow, relatively steeply tapering profile to reduce the visible structural width in attempts to maximize visual compatibility.  The large antenna would have a base dimension (on each side of the triangular base) of 26 feet, narrowing to a one foot width at the top, and the others would have base dimensions of five feet, narrowing to one foot.

E.
Grounding wire would be buried relatively shallowly in the ground, installed in a radial pattern with a radius of approximately 200 feet from the base of each tower.  Buried transmission cables would extend to the antennas from the respective equipment buildings.

F.
The 349 foot tall tower (Antenna No. 4) would be painted orange and white in a 50 foot section alternating band or bar pattern, required by the Federal Aviation Administration (FAA) as an aircraft hazard warning.  The 349 foot tall tower would also be equipped with red hazard warning lights; two blinking red lights at the top (each with 180-degree coverage along the horizontal plane, with one visible from any single vantage point), and three non-blinking red lights on each side of the triangular structure at 175 feet, approximate mid-height.  The visual effect of the red hazard warning lights would be that from any particular vantage point from a distance, one blinking red light would be visible at the top, and one non-blinking red light at mid-point.  The red lights would be shielded vertically, however, so that only a five degree light pattern is beamed.  That would shield the visibility of the hazard warning lights from valley floor observers for some distance, well beyond the adjacent Deb’s U-Cut and Craven Farm properties.  They would be visible from the Kenwanda and Lord Hill residential areas, given their relative elevations and locations.  The warning lights would operate from dusk to dawn, and also during lowlight conditions in heavy fog, activated by a photovoltaic switch.  The other towers would not be marked with hazard painting or lights, and would be flat gray in color.

G.
The equipment buildings would be equipped with air conditioning equipment, and possibly a night security light.  Noise generated would be controlled and conform to county noise standards (Chapter 10.01 SCC).

H.
The facilities would be fenced for safety.

I.
None of the land disturbance would occur within the aforementioned Snohomish River riparian management zone.

J.
Geotechnical analysis has been conducted for the site.  Potential seismic events are taken into account for structural stability, as is the potential for subsurface soils variations, with contingency planning and monitoring suggested.  Conformity with county building code standards is required.  The structures would be set back distances from the external property boundaries greater than the structural heights.

K.
A Title 24 SCC drainage plan is submitted.

L.
Post-construction vehicular traffic would be minimal, consisting of infrequent maintenance visits.

M.
The applicant intends that the property would be used for agricultural use in the portions not taken up by the antenna and equipment building footprints (over 99 percent of the site would be available).

7.
PDS issued a Determination of Nonsignificance (DNS) for the proposal on October 18, 2001.  The DNS concludes that the development would not cause significant adverse environmental impacts.

8.
The DNS was appealed by the appellants in a timely appeal filed on November 1, 2001.  (A second appeal filed by Harvey was later dismissed by stipulation.)  By Order issued December 24, 2001, the subject appeal was partly accepted for consideration and partly summarily dismissed, with the accepted topical issues specifically delimited.  The appeal issues accepted for consideration are the following claimed adverse impacts/impacts on:

a)
Visual aesthetic impacts on the scenic resources of the Upper Snohomish River Valley in general and those of Bob Heirman Wildlife Park, Lord Hill Regional Park, Craven Farm and Deb’s U-Cut Trees specifically, caused by the towers’ visual appearance and their hazard lighting.

b)
Wildlife migration, foraging and roosting habits caused by the towers’ comprising a physical and perceptual barrier to wildlife.

c)
Parks and land use impacts to Bob Heirman Wildlife Park, limited to its own viability  as wildlife habitat.

d)
Radio frequency interference with the following electrical/electronic devices used in residential activity and commercial agricultural communications systems: telephones, computers, intercoms, walkie-talkies, public address systems, and hearing aids; and radio emissions/electromagnetic radiation causing physical hazard through electrical shock to humans; and

e)
Recreation, limited to displacement of recreational ballooning and skydiving activities.

All other issues raised in the appeal were dismissed by the December 24, 2002 Order.

Aesthetic Visual Impact

9.
Aesthetics, scenic resources, land and shoreline use, housing, and recreation are specified topical elements of the environment under SEPA.  [WAC 197-11-444(1)(e)(v), (2)(b) and (2)(b)(ii), (iv) and (v)]

Visual Context

View from Bob Heirman Wildlife Park (BHWP)

10.
From vantage points on trails within the BHWP, the following are observable:

A.
Beginning with Fiddler’s Bluff to the northwest and turning east, the panoramic view from the main east-west trail/gravel road within the Park (on the valley floor) and also from branch trails in some respects, contains Mt. Baker and distant foothills in the north distance, then Snohomish semi-rural suburbs/exurbs on low hills continuing easterly toward Monroe, then Cascade Mountains and foothills predominated by (from the north) Whitehorse Mountain, Three Fingers and Mt. Pilchuck,
 with mature deciduous treelines on the low horizon partly on levees on the USRV floor.  Further east, to the east-northeast is the rise of Lord Hill/Devil’s Butte/Bald Hill, wooded and extending south along the bulk of the view to the east and southeast upriver, then to the south a low horizon of the river valley above which the upper reaches of Mt. Rainier are visible in clear conditions.  Then extending to the west are low wooded hills rising gently in visual effect to the Connelly Road/Cathcart Hill area along and above a steep rise from the USRV, extending north to Fiddler’s Bluff.  The panoramic horizon view, which except for noted exceptions is a view of generally natural landscape, is more open in winter; in mid-spring foliage conditions, much more visual screening is presented by deciduous trees largely ringing the Park floor, but there are numerous gaps and open views.  For example, the Cascade views are partially obscured by foliage from the Park floor in mid-spring, but still easily visible.  In addition, the Park is engaged in a tree planting program on the Park floor, with some minor view obscuring presented by deciduous plantings on the north side of the east-west trail/road (along much of approximately the eastern third of the east-west road length).

B.
From the main east-west trail in the Park, approximately a dozen or so dwellings or identifiable portions thereof are visible in winter treescape in the Kenwanda subdivision area on Fiddler’s Bluff.  A rough row of approximately six are visible in mid-spring foliage conditions (apparently 13921-14017 Kenwanda Drive), and somewhat less visible in summer foliage conditions.

C.
From the main east-west trail in the Park, a half dozen to perhaps ten dwellings or parts are similarly visible through deciduous trees during winter in Cathcart Hill area on west side of and above Connelly Road.  In mid-spring and summer leaf-out, it is a strain to pick any out visually.

D.
From the main east-west trail in the Park, a very few buildings are visible on the flanks of Lord Hill, and do not stand out.

E.
A very few rooftops on the USRV floor, associated with the Craven, Deb’s U-Cut, and two Zylstra farm locations, are visible from the interior portions of the Park (low-lying main areas), with some buildings more visible from the levee and river bar wildlife viewing trails (aka “duck blinds” in Exhibit 202D) in the east portions of the Park along the River.

F.
The two adjacent antenna towers on Devil’s Butte are observable.  From some vantage points one is behind the other, so the appearance is only of one.  They are the only man-made skyline intrusions visible from low areas within the BHWP except for farm structures.  They are somewhat set in amongst tall mature evergreen trees and are relatively low to the skyline, and therefore relatively unobtrusive.  (See Exhibit 1026, Fig. 6 for a representation of their visual impact.)

G.
From the river bar locations (e.g., at or near the vantage points represented by Exhibits 481N, P and W) and along northern trails along or near the River, approximately ten to a dozen Kenwanda dwellings are visible in winter, less in summer foliage conditions.

H.
Also visible downstream from the bar is a river bar parking area for fishers (accessed via the Zylstra West (aka Krieger) farm road).  

I.
The views northward and northeastward (toward the subject antenna site) from vantage points on the river bar, including the main access trail onto the bar from the Park trail system, are the most open view directions (approximately half open in winter) and include open vistas of Mt. Baker and the Cascades, as well as Zylstra West (Krieger) and East residence/barn rooftops and three residences on Lord Hill.

J.
The Exhibit 481P depiction of the view from the northern wildlife viewpoint toward the site is representative.  The wildlife viewing area and its nearby vantage points along the well-used access trail on a narrow levee provide many relatively open vantage points, more open in winter but many still open in spring and summer leaf-out, of a sweeping view beginning from the treed island in the River west of the antenna site, then Mt. Baker, the River corridor with farm fields in the background behind the opposite shore, farm buildings, low hills and the Cascades in the background, to the treed neck of the Park’s inner river bar east of the viewing site.  An applicant witness (Ferrese; see Finding 40) noted a dumptruck on the riverside from this viewpoint, apparently involved in some bar run excavation hauling.

K.
The Exhibit 481L Shadow Lake view toward the site is representative.  The panoramic view from trails on the south side of Shadow Lake is similar to that described above in Finding 10.A.

L.
Numerous small birds, hawks (perched, in-flight and soaring), eagles (perched and in-flight), heron (perched and in-flight) and wintering swan (in-flight and on Shadow Lake) are observable in BHWP, as are human visitors on park trails, fishers in boats and on banks and islands, and groups of fishers distant at the above-noted river bar vehicle parking area.

M.
Park trails appear well-traveled, particularly the east-west trail/road and connecting trails to the riverbank, and somewhat less so but still well-traveled are connecting trails to the north along and parallel to the River, such as those accessing interior prairie areas and the northern wildlife viewing spot along the levee (Exhibit 481P).  The trails onto and along the river bar to the eastern viewing spot (Exhibits 481 N and W) are less fixed and apparently occasionally washed over by floods, but show regular human pedestrian and some equestrian use.

N.
The interior of the Park presents a relative serenity of sound, with some occasional rural road traffic noise from Connelly Road and very occasionally along Short School Road on the east side of the River, occasional relatively light ambient traffic noise from SR 9 to the west, occasional fixed wing small aircraft flying at medium altitudes, a rare lower elevation flight, rare recreational boat traffic on the River, and usually abundant bird vocalization, mostly from songbirds.  A few dogs bark occasionally, and there are a few occurrences of chainsaw operation and construction hammering from distant sites.

11.
The 349-foot antenna would be visible from vantage points in the Park as is fairly represented in Exhibits 481H, J, L, N, P and W.  (The counterpart earlier photo simulations in Exhibit 202D are erroneous in their conclusion of invisibility and are not representative.)  Fairly similar views are gained from vantage points in proximity to those presented.

12.
From the floor of the BHWP (main trails), a dozen residential white lights (these include incandescent and halide-type lights) are observed at night in the Cathcart Hill area to the west.  A dozen are visible in the Kenwanda area.  From the north levee wildlife viewing spots, the Snohomish-Monroe exurbs on the low hills distant to the north show typical distant lights.  From the river bar viewpoints, only a few lights are visible to the east.  Ambient light from the Monroe urban area is visible over Lord Hill to the east.  No red hazard warning lights were observed from BHWP vantages, perhaps blocked by trees.  (The antenna towers on Devil’s Butte, visible during the day from a number of BHWP vantages, are not marked with hazard lights.)

View from Nearby Fishing Holes on the River and Short School Road Parking Area

13.
Nearby fishing spots on the River in the vicinity of the BHWP (the appellations “Oscar’s Eddy,” “Thomas Eddy” and “Douglas Bar” have been used) are among the premier and most popular riverbank salmon and steelhead fishing spots in the County.  They offer idyllic recreation opportunities.  The view from the roadside parking area perspective is partly similar to the view from Zylstra East farm and Exhibit 202D, view 1/1A, again with adjustment for reduced large antenna height, except for greater distance and some tree and levee obstruction.  The nighttime view to the southwest includes the visibility of a distant blinking red light on a PUD antenna tower on high ground in the Clearview area.  Views from the river are exemplified by Exhibit 481 N and P.

View from Craven Farm

14.
The Craven Farm setting includes views of the Cascade Mountains to the northeast, the low Snohomish to Monroe foothills and Mt. Baker to the north, open farm fields on the valley floor and Fiddler’s Bluff to the west.  Lord Hill rises to the east and southeast.  The 349 foot antenna would have a perceived height approximately three times higher in the sky
 above the horizon than the Fiddler’s Bluff promontory to the west-northwest.  The nighttime views of Kenwanda and the Connelly Road area from Craven Farm show substantial residential house, garage, yard and post lights, and some street lights, perhaps totaling two per dwelling overall (including street lights and Kenwanda Golf Course building lights).  (Approximately half of the Kenwanda street lights are not operating; there are none installed along the southern stretch of Kenwanda Drive.)  The nighttime view to the southwest includes the visibility of a distant blinking red light on a PUD antenna tower on high ground in the Clearview area.  To the north two blinking red lights are visible in the Snohomish area; only from the far northern part of the Craven Farm area is a distant red light in the north Monroe area visible; from most of the Craven Farm area, it is blocked by trees and then the Lord Hill rise.

View from Deb’s U-Cut

15.
The view from Deb’s U-Cut is similar to Craven Farm, with slightly more Cascade Mountain exposure.  The 349’ antenna would have a perceived height approximately four times higher than the top of the Fiddler’s Bluff promontory to the west-northwest.  From Deb’s U-Cut, the nighttime red blinking lights visible are similar to those from Craven Farm, except that the North Monroe light is fully visible.

View from Zylstra Farm (on Short School Road)

16.
The view is well represented by Exhibit 202D, view 1/1A, with adjustment for reduced large antenna height.  The nighttime view to the southwest includes the visibility of a distant blinking red light on a PUD antenna tower on high ground in the Clearview area.

Lord Hill Residential Views

17.
Views from generally west or northwest-facing homes in the Lord Hill area are fairly represented by the photo simulations in Exhibits 202D (views 4/4A, adjusted for height) and 481 S and U, and except that the photo simulations do not clearly show Olympic Mountain tops to the west which are visible on moderately clear days.  (Homes on 127th Avenue SE with views of Fiddler’s Bluff also view a further ridge and the tops of Olympic Mountains.)  The views of homes along and west of 127th Avenue SE on the lower (northern) rise of Lord Hill often are of Fiddler’s Bluff to the west, above the valley floor and river corridor, with open vistas to the northwest down the main Snohomish River Valley.  A few homes on the upper flank of Lord Hill, on the west side of 123rd Avenue SE near and south of (above) 148th Street SE would have had partial winter views of the 425 foot antenna version; with increased mid-spring foliage and the height reduction, that visibility is uncertain.

18.
The nighttime views of Kenwanda and the Connelly Road/Cathcart Hill area from Lord Hill show substantial residential house, garage, yard and post lights, and some street lights, perhaps totaling two per dwelling overall (including street lights and Kenwanda Golf Course building lights).  Approximately half of the Kenwanda street lights are not operating; there are none installed along the southern stretch of Kenwanda Drive.  The Snohomish exurbs on the low hills distant to the north twinkle typically with residential lights, and two blinking red tower lights in tandem, a third red light apparently on the top of the Snohomish River Bridge crossing of Avenue D/Airport Way, and two blinking lights to the northwest down the main Valley atop the two KRKO radio towers on Lowell-Larimer Road, approximately seven miles distant, as well as an additional tower light more distant to the northwest in the Everett area.

Lord Hill Regional Park

19.
No evidence of view of the site from Lord Hill Regional Park is presented into the record.

Kenwanda Residential Neighborhood Area Views

20.
The Kenwanda residential area is marked by the generally available often-panoramic dramatic scenic views to the east and north.  Many homes are situated to take advantage of east and northeast-facing views of the Cascade Mountains.  Approximately seven on the south stretch of Kenwanda Drive (13813-14007 Kenwanda Drive) have more extensive panoramic views extending south enough to have views of Mt. Rainier.  To the east are the wooded Lord Hill (with the two aforementioned communications towers) and the USRV below with farm fields, farm buildings and the partly open, partly wooded meandering River corridor.

21.
Views of the tall antenna from many generally east- and northeast-facing homes in the Kenwanda area are fairly represented by the photo simulations in Exhibits 202D (Views 7/7A, 8/8A and 14/14A, adjusted for height) and 481 B, D and F.

A.
The following dwellings have open, minimally obstructed
 or significant partial views of the proposed 349 foot main antenna tower:  13325, 13401, 13409, 13413, 13417, 13520, 13521 and 13705 106th Drive SE
; 13501, 13511, 13524, 13527, 13615, 13622, 13701, 13708, 13711, 13829, 13905, 13913, 13921, 13931, 14007 and 14017 Kenwanda Drive; and 10324 133rd Drive SE and the two dwellings to the southeast on the west (southwest) side of the road; probably 106th Drive SE addresses (addresses not visible).  (Note:  Appellants assert that some other Kenwanda residences views of the proposed development, but except for 14007 and 14017 Kenwanda Drive (noted above), the Examiner could not confirm such assertion on a followup site visit, though it does appear that residences not listed above on the very lower (northern) portions of the private road 106th Drive SE (on short-platted lots) would have some view of the upper portions of the towers, perhaps in some cases of only the larger tower.)

B.
The following have partial views, some only in winter bare tree conditions: 13502, 13629 and 13725 106th Drive SE; 13514, 13601, 13631, 13718, 13806, 13816, 13826 and 14006 Kenwanda Drive; and 10319 and 10321 133rd Drive SE.

C.
The following and most if not all other dwellings in the Kenwanda neighborhood would have no or very limited, mostly obstructed or questionable views, even in winter:  13512, 13531, 13609 (vacant site; heavily treed), 13813 and 13821 106th Drive SE and 13405, 13430, 13503, 13504, 13600, 13606, 13728, 13813, 13821, 13912 and 13920 Kenwanda Drive.  

D. The 199 foot antennas would be generally visible from those Kenwanda vantages which have fairly open views of the site and the large antenna, but mainly because of lower vegetation rising from the banks below Kenwanda, the 199 foot antennas would tend not to be visible from many of the homes with less open views.

22.
At night from Kenwanda vantage points, approximately two dozen lights are visible on Lord Hill, in four general groups, approximately four in the north, a few in the middle, and two strings ascending uphill of six to eight each further south.  The Lord Hill lights are a mix of halide and incandescent yard and exterior house lights.  The Snohomish exurbs on the low hills distant to the north twinkle typically with residential lights, and two blinking red tower lights in tandem, and a third red light just to the west, and from the upper areas of Kenwanda, single blinking red lights to the northeast and to the east in the Monroe area.  Ambient light from the Monroe urban area is visible over Lord Hill to the east.

Views from Various Valley Floor Sites

23.
The antenna group view from the north at the Troesti Road/Short School Road Intersection is well represented by Exhibit 202D, view 3/3A (with adjustment for reduced large antenna height).  Views from farms in the northwest part of USRV toward the south have Mt. Rainier in background; other vantages in the valley do not because of the intervening mass of Lord Hill.  The nighttime view to the southwest includes the visibility of a distant blinking red light on a PUD antenna tower on high ground in the Clearview area.

24.
The main tower would be fully visible from Old Snohomish-Monroe Road northwest of the site (east of Troesti Road intersection) (similar to Exhibit 202D, view 3/3A), as would the smaller antenna cluster, and would appear in the sky approximately 1/3 again as tall as the top of Fiddler’s Bluff.

25.
The view from Springhetti Road southbound (north-northwest of Fiddler’s Bluff) is sporadic from a straight stretch of road, with the large antenna mostly visible to the southeast.  The main tower would appear in the sky to be approximately 1/3 again as tall as the top of Lord Hill.

View from Recreational Balloon Flights

26.
The view from recreational balloon flights over the USRV is highly scenic, as testified to, presented in the various aerial photographs in the record and inferred from the aforementioned dramatic mountain, river corridor and valley views available from the ground.  The USRV route (see Exhibit 512) is asserted to be one of the most scenic routes in the region.  The scenery on balloon flights is an important attraction to ballooning clientele.  Appellants contend that the installation of the antenna facilities will have an adverse aesthetic visual impact on the scenic value of balloon rides over the USRV.

Adverse Visual Impacts

27.
The view setting of the proposed action, the context of consideration, is a relatively sensitive one.  It is not pristine wilderness, to be sure, but it has a highly scenic, pastoral, mostly very low-intensity rural nature, reflected by the essentially undeveloped river corridor/shoreline, the agricultural table of the USRV floor (with its specialized, scenic pastoral setting-dependent agricultural types and wedding facility), the BHWP and its wildlife and human sanctuary, river recreation attractions, and the treed, relatively low density residential areas on the flanking hills, graced by the highly scenic and largely unspoiled dramatic mountain and overall pastoral views.  Any adverse aesthetic visual impact of the proposal must be assessed against this sensitive context, and against the human expectancy of the rural, pastoral and highly scenic nature of the setting.

28.
The proposed antenna complex would introduce an extensive set of eight stark, angular, mechanically appearing towers jutting into this sensitive pastoral setting.  The large antenna tower No. 4, painted orange and white in a necessarily bold pattern to warn aircraft pilots of its safety hazard and lit from dusk to dawn with hazard warning red lights, the ones atop blinking, would be highly visible, and would have a height comparable to an approximately 30-story building, much narrower in profile and overall mass to be sure, but still with the great visual effect of a 30-story structure looming over the valley floor and rising approximately as high in elevation above MSL as the tallest trees on Fiddler’s Bluff to the west.  The other seven towers would rise to a height above ground as tall as approximately 16- or 17-story buildings, and would also loom over the valley floor with a grouped mass visual effect.

29.
The red warning lights used to mark the tall tower will have the effect on viewers they reach of emphasizing its presence during dawn and dusk hours, reminding viewers (as they should to aircraft pilots) of its presence in low light situations when it otherwise would tend to recede from clear visibility.  And that reminder will be present through the night.  The red light presence will be much closer, in the foreground, to views from Kenwanda and Lord Hill than are the other red lights in the greater area, which are all in the more distant background, on distant hills or in distant locations downriver.

Bob Heirman Wildlife Park and River Views

30.
As noted, the BHWP serves an important function as a wildlife viewing area, for recreationists, outdoor education and nature studies.  The BHWP wildlife viewing areas on the River levee and on the River bar, as well as the northern parts of the open prairie area and the river fishing spots, would be presented with direct and obtrusive views of the large antenna as represented in Exhibits 481N and P, and also of the cluster of smaller antennas (perhaps only partially from some low vantages, such as on the River bar depending on location; if close to the opposite bank, for example, which may obscure some view; see Exhibit 481P).  Those view impacts would be more than moderately adverse in their intrusiveness of the towers’ stark and garish appearance.  The large antenna would be visible from the Shadow Lake and main east-west trails, and the southern part of the open prairie area, with a mixed impact, some only moderate, as can be seen from Exhibits 481H and L, but some somewhat more than moderate, as can be seen from Exhibit 481J.  Certainly when combined with the other BHWP view impacts noted, all of the BHWP and River view impacts are part of a cumulative adverse impact which is more than moderate.

Craven Farm
31.
The views from Craven Farm would have introduced into them the proposed group of highly visible tall towers dominating the sky to the northwest, the general direction of the setting sun in the warmer times of the year, prime months for outdoor wedding functions and other types of gatherings the Farm conducts as part of its wedding facility and agro-tourism uses.  The tall tower’s paint markings would call additional attention to the visual intrusion.  Just a city block away horizontally, the antenna towers would loom over the Farm visually, with the tallest appearing to be several times higher in the sky than the top of Fiddler’s Bluff to the west, the nearest topographical landmark in that view.  The valuable visual setting of the Farm and wedding facility, its charm and atmosphere, very important as an attractive context for its draw market, would be seriously and adversely downgraded by the proposal.  The aesthetic and visual impact would be more than a moderate adverse impact.  The applicant suggests that Craven Farm can simply convert to some other form of agriculture, one less sensitive to visual setting, in order to remain viable, and that such ability to convert should preclude a finding of more than moderate adverse impact.  The notion is rather cavalier and unpersuasive.  The land use context which must be applied here is the existing one, with its particular aspects, not a transference to some generic alternative, which improperly shifts the burden of mitigation onto the receptor of the impact.  (The assertion also overlooks the wedding facility use, one which is a separate category under the zoning code.)

32.
Similarly, the Deb’s U-Cut operation to the northwest of Craven Farm would be adversely affected visually.  The effect of the looming group of antennas would be even greater because of its closer location to the site than Craven Farm.  Though not quite as sensitive as Craven Farm’s operation of weddings and other functions that motivate an aesthetic setting for such special occasions, it would still be affected more than moderately by the proposal, in that the existing aesthetic setting for picking a Christmas tree and having a picnic on a rural outing would be seriously and adversely downgraded.

33.
The towers would also have an adverse impact on the Troesti Road/Short School Road entry views into the picturesque USRV and to the agro-tourism destinations.  They would adversely affect the pastoral setting of the entry to those destinations to more than a moderate degree.

34.
The other farms on the valley floor are not as sensitive operationally as they are not engaged in direct marketing, and would seem individually not to be affected to more than a moderate degree, but as a group all of the agricultural operations in the USRV, and their associated residences, would be cumulatively adversely affected by the view impacts to more than a moderate degree.

Lord Hill Residential Views
35.
The proposal would present an intrusive tall antenna of significant height, as high as an approximately 30-story building as noted above (with bold hazard warning markings as well as visible red hazard warning lights, the top one blinking) and also the cluster of smaller antennas, as tall as 16- to 17-story buildings, into the scenic valley and opposite hillside views (and some Olympic Mountain views) available from a dozen or so Lord Hill residences.  That intrusive view is more than a moderate impact.

Kenwanda Residential Views

36.
The proposal would present an intrusive tall antenna of significant height, as high as an approximately 30-story building as noted above (with bold hazard warning markings as well as visible red hazard warning lights, the top one blinking) and also the cluster of smaller antennas, as tall as 16- to 17-story buildings, into the relatively near foreground of the scenic valley and spectacular Cascade mountain views available from dozens of Kenwanda residences.  That intrusive view is more than a moderate impact.

Scenic Resources of the Upper Snohomish River Valley in General, including from Recreational Balloon Flights

37.
From the above Findings, it is also found that the view impact of the proposal on the entire character of the USRV and its flanking hills as a relatively undeveloped rural, pastoral landscape with high scenic value is a cumulative adverse impact of more than a moderate effect.

Credibility of Applicant’s Rebuttal Witnesses on View Impacts

38.
The applicant’s expert witnesses on view impacts are found unpersuasive in their attempts to refute the claims of significant adverse scenic view/aesthetic impacts.

39.
The evidence and testimony presented by the applicant’s real estate appraisal expert witness (Bird) is not persuasive.  The witness’s generalized conclusion that the antennas would not be visible from the BHWP is not credible, as the witness’s visit to the BHWP was admittedly very cursory and limited in extent, and is directly refuted by reliable evidence in the record.  The quite vague assertions, based on windshield survey, that there are only “very small areas of unobstructed view” from nearby residences and that “few” residential properties have “direct” views of the antenna location are not credible, and neither is the witness’s limitation of residential scenic view value to “direct” (frontal) views, i.e., “primary” views from main residential rooms (i.e., from windows near perpendicular to the view of the site from living rooms and other main rooms).  That limitation is inappropriately dismissive.  It fails to consider the equally valuable views from the many large residential decks on nearby residences (many full length or wraparound) obviously constructed to provide outdoor living space taking advantage of the view amenities, and the value of views from secondary rooms such as bedrooms, kitchens and home offices, and somewhat angled (but still effective) views.

40.
The evidence and testimony presented by the applicant’s architect/aesthetician (Ferrese) is similarly unpersuasive, and in some respects strains credulity.  The witness at times displayed an inappropriately urban-oriented, overly utilitarian dismissiveness toward rural and pastoral aesthetic values and sensitivities, with the following particular assertions or aspects of the testimony particularly unpersuasive and/or harmful to sustaining credibility:

A.
The assertion that persons who currently enjoy scenic views in the area will simply “adapt” to any adverse impact (a seeming “get used to it” attitude), in part because the antenna viewer will be able to “see” the available views “through” the towers’ structural latticework, and that the proposal will constitute a mere “view modification” rather than an adverse impact.  The approach is inappropriately dismissive:  One would also “get used to” and “adjust” to a serious permanent disability, but that does not render the disability as not constituting a more than moderate adverse impact.  And the see-through nature of the latticework has its limits.  With increasing distance, the lattice forms take on increasing apparent solidity.  And the use of the term “view modification” is semantic gloss and unpersuasive.

B.
The comparison of the latticework construction to the Eiffel Tower as worthy of the dismissal of view impact complaints is not apt.  Regardless of its uniqueness and aesthetic attributes (which may have been heatedly debated at the time), the Eiffel Tower is in a dense urban setting, a vastly different context of consideration.  As much to the point, if the Eiffel Tower were proposed in this location it would have to undergo the same environmental review under SEPA as the subject proposal.

C.
Somewhat similarly, the Examiner finds the comparison of the BHWP to the Mercer Slough Nature Park in the I-90 area of Bellevue to be inapt.  Again, Mercer Slough lies within a relatively densely urbanized region (though not as intensively urbanized as Paris, certainly).  More to the point, the comparison analysis is not complete: there is no showing that the antenna towers in Mercer Slough, built in the 1950’s, underwent comparable environmental review and, importantly, what the determinations of that review were (or would have been).  Also, though the record is somewhat sketchy in this regard, it is apparent that most of the area residential development and the development/enhancement of the Mercer Slough Nature Park occurred  after installation of the Mercer Slough antenna complex.  The temporal relationship is an important distinction: prior installation poses a very different evaluation context than retrofit.  There is also no evidence of comparable scenic views.  The assertion that Mercer Slough Nature Park represents a compelling example of acceptability, compatibility and nonsignificant impact is fundamentally not persuasive.

D.
The contention that the scenic views will not be significantly impacted because such a small percentage of the horizontal dimension will be affected is unpersuasive.  Not only does it ignore the vertical component, a much greater extent of effect with the proposed height of the towers, but also it is mathematical reductionism that is inappropriate.  Using a somewhat exaggerated but apt analogy, one could not say with a straight face that if a narrow but plainly visible paint stripe were marked on the painting Mona Lisa, one would see only a moderate effect on its aesthetic enjoyment, only a “modification.”  In a similar analogizing vein, the dismissive admonition seems to be that if a visible cable were strung in front of a prime viewing area at Mt. Rushmore that one should just stand on tippy-toes or move to a different spot in order to be able to see Lincoln’s nose, and one’s aesthetic experience would be unaffected.

E.
The assertion that because of the absence of park furniture in BHWP, particularly viewing benches, the available scenic views must be enjoyed while on the move
 and are therefore implied not to be as valuable to enjoy or appreciate.  The witness also asserts the presence of litter and the fact of the reclaimed nature of the BHWP from a prior use as a gravel pit as unpersuasive assertions of low value.  (If a person was not aware of the property’s history, its past use would not be readily apparent in the field.)

F
The presence of a dump truck on a river bar visible from one of the BHWP’s wildlife viewing spots (see Exhibit 481P) as substantially detracting from any view value from such location is unpersuasive.

G.
The witness offers a basically valid admonition that one should account for the larger perspective of the human eye than that represented on most two-dimensional photographs.  But it is not preemptive of the photographic evidence presented in the record, much of which relied upon is the applicant’s.  Also, there is great scenic value presented in a similar framed fashion by picture windows common in the surrounding residences with views (which picture window views seemed a principal basis of the applicant’s appraiser’s review).

H.
The assertions of comparability of the antennas with rural power poles (a typical line of which runs along Short School Road; see Exhibit 484A), barns and silos, and a few man-made bird roosts in BHWP, are unpersuasive.  Those structural components are not only at a far less vertical scale than the antennas but are also typical and expected structures in rural, pastoral landscapes or wildlife parks.  The same cannot be said of the proposed antennas.

41.
The applicant’s lighting consultant (Bartholomew) is similarly unpersuasive of minimal effects of the red hazard warning lights on the tall tower, required by the FAA.  Although photometrically it seems correct that their light production will be low, low enough as not to cast any shadow in residential viewers’ homes, this approach again shows the perils of a mathematical reductionist analysis:  it ignores the inescapable common-sense observation that if the red warning lights are sufficiently powerful to draw the attention of an aircraft pilot from a safe distance, which they must be to meet FAA specifications, they will similarly attract the attention of other viewers in the area as well.  The point is not of the ability of the lights to illuminate an object, which reflection is then visible to the eye, or to cast a discernable shadow, but to be visible to, and draw the attention of, the eye of the viewer directly.

Assignment of Substantial Weight to Determination

42.
The Examiner is obliged to confer substantial weight on the DNS issued by PDS.  That obligation would tend to lend any benefit of the doubt to the responsible official, and in a case where the assessment of significant impact is very marginal, would call for the DNS to be upheld.  That is not the case here: the visual aesthetic impacts presented by the proposed action are more than marginally greater than moderate in their adverse effect.  They substantially exceed the threshold of a moderate adverse impact.  The Examiner must also note that a reason for PDS’s erroneous conclusions regarding the proposal’s probable adverse aesthetic visual impacts was its reliance on now-discredited erroneous photo-simulations presented (and since corrected) by the applicant (although it was quickly obvious from early field examination and a rudimentary understanding of the geography from evidence then in the record that something was awry in the photo-simulations and their representations that the large antenna (then proposed to be 425 feet tall) would not be visible from several vantage points now known to be visually affected).

Summary Finding on View Impact

43.
The preponderance of the evidence is persuasive of a finding of the probability of more than a moderate adverse aesthetic view impact by the proposed action.  There is no regulatory measure which can feasibly achieve sufficient mitigation of the impact to find otherwise.  (See companion concurrent decision on the regulatory permit application.)

Impact on Wildlife

44.
Animals, including habitat for, species of wildlife, unique species and migration routes, are elements of the natural environment.  [WAC 197-11-444(1)(d) and (2)(d)(iv)]

45.
The wildlife impacts claimed by the appellants to be significant consist of impacts on avian migration, foraging and roosting habits, caused by the towers’ comprising a physical and perceptual barrier to bird flight.
Trumpeter Swan Impact

46.
The species of primary concern to the appellants is the Trumpeter swan, a winter population of which (approximately 200 birds) uses a winter roost sited at Shadow Lake within the BHWP southwest of the site, approximately from mid-November to late March.  It is the only roost in Snohomish County.  Other winter roost sites in the greater region include sites to the north in Skagit and Whatcom Counties and in British Columbia.  The trumpeter swan is not listed as threatened or endangered under the Federal Endangered Species Act (ESA),
 but is a species under observation due to some population concerns.

47.
In the subject area, the swan use nearby and more distant local agricultural fields as foraging grounds, located to the north at and beyond the throat of the USRV into the main Valley and at sites in the main Valley to the northwest and to the northeast and east toward Monroe.  The general daily flight routine during their winter stay is for the swan to fly to foraging fields in the morning from their Shadow Lake roost and return to the lake in the evening.  They will thus routinely fly through the USRV, past the site latitude, twice a day.

48.
Appellants assert the following:

A.
The area’s proximity of foraging fields with a secure nighttime roost at Shadow Lake is a critical element of swan habitat, and is relatively unique in its availability.

B.
The proposed towers will be directly in the routine flight paths of the swan, in an area where the topography pinches flight path availability with a “funneling” effect from the main Valley, and where inclement weather, including routinely foggy conditions, often affects visibility.  The swan are heavy lumbering fliers, fly at low elevations (and will not fly over hills), are inathletic in their ability to maneuver to avoid obstacles, and tend to prefer open areas without obstructions for easy flight.  In using already-limited routine flight paths with the installation of the towers, they could have fatal collisions with the towers.  Appellants cite a very few incidences of  swan collisions in Alaska, with guyed towers not freestanding ones, as evidence of the collision potential.  The Appellants also contend that the swan, shy in nature, will experience a perceptual inhibition of their routine flight paths by virtue of the tower installation.  If so, the swan will tend to leave the area and not use it for a wintering habitat.

C.
The Pacific Coast swan population, despite strong growth rates in the past decade, is growing more slowly now (for reasons not certain but with lead poisoning from birdshot speculated to be the cause for fewer chicks being found per nest; others aver that the slowdown may be natural population dynamics).  With breeding problems a cause for concern, the Western Washington population sub-group “could be important” to species survival, and the subject wintering population cohort thus sensitive to additional mortality.  In such regard and in part in disputing the reliability of the applicant’s avian expert witness (Kerlinger), the appellants claim an erroneous population analysis by the applicant, improperly attempting to transfer the burden of proof in carrying the appeal.  

49.
The evidence supporting the assertion of significant adverse effect on the swan population is insubstantial.  Anecdotal in many respects, of dubious relevance with respect to the guyed-tower collision data presented (since the proposed towers are unguyed and there is no evidence of collisions with unguyed towers), and based on an extremely small statistical sample, the evidence offered is unpersuasive.  It is also unpersuasive of the acute sensitivity of the Trumpeter swan population such that mortality of one or a few from striking the towers would be a significant loss to the cohort or to the population as a whole.  There may indeed be some swan collisions with the towers, but the Examiner is not left with the firm conviction that they are probable, nor that the level of occurrence will be more than a moderate impact on the swan population.  Nor is the Examiner persuaded that the towers will likely pose a perceptual block to the swans’ desired flight paths and therefore be a significant inhibition on continued use of the area for wintering.  The assertion that existing topographical constraints to bird flight paths will aggravated by the towers seems exaggerated (see Exhibit 417).  In summary, the evidence submitted to support the assertion of adverse impact on the swan population does not rise above the level of speculation and possibility as opposed to probability.  It may be correct in its  prediction, but is not persuasive enough to find a probable and more than moderate adverse impact.

Duck Impact

50.
Approximately 10,000 ducks also use BHWP as a nighttime roost.  No persuasive showing is made of any probable adverse effect on the duck population by the proposed towers.

Other Avian Species Impact

51.
Other bird species are evident in the area: songbirds, raptors and heron.  Eagle nests are located approximately ½ mile to the northwest and approximately 1.3 mile to the south.  An eagle habitat management plan consisting of seasonal limitations on particular noise-producing construction activities is proposed by the applicant.  Migratory songbird overflights will be at altitudes above the proposed tower heights.  No persuasive showing is made of any probable adverse effect on these species by the proposed towers.  

Wildlife Population Impact Summary

52.
The Examiner is not left with the firm conviction that any adverse wildlife impacts by the towers will probably be more than moderate.

Impact on Bob Heirman Wildlife Park as Wildlife Habitat

53.
Animals, including habitat for and species of wildlife and migration routes, land and shoreline use, and parks are elements of the environment.  [WAC 197-11-444(1)(d), (2)(b) and (2)(d)(iv)]

54.
The preponderance of the evidence supports a finding that the development of the antenna facility would not be incompatible with the BHWP from a purely wildlife habitat standpoint.  Though the antenna installation perhaps would have the effect of some obstructive presence in the flight paths of birds using the BHWP, such obstruction and diversion has not been shown to be both probable and more than moderate, and would not have more than a moderate adverse impact on wildlife usage of BHWP.

Impact by Radio Frequency Interference (RFI)

55.
Communications are elements of the built environment.  [WAC 197-11-444(2)(d)(vi)]

A.
RFI or “blanket interference” can be generated by radio transmitting equipment.  Measured on a horizontal field strength basis, the FCC standard of the likelihood and discernable effect of RFI is the one Volt/meter (1V/m) threshold, although discernable interference can occur at level as low as .5V/m.  The anticipated 1V/m contour for the Phase 1 50kW transmitter has been mapped; approximately 270 parcels, 170 residences and 330 persons are projected to be affected by the 1V/m level or greater.  The Phase 2 1V/m RFI contour is not determined given the lack of signal shape and power information, but is asserted to be not dissimilar in extent to the Phase 1 1V/m contour.  There is disputation (which cannot be resolved based on the record) as to whether the Phase 2 RFI effect would be additive or merely overlapping on different frequencies without an additive effect.

B.
The applicant is required by the FCC to maintain an RFI mitigation program for one year after commencement of operation.  The applicant has voluntarily offered to extend the mitigation commitment to two years, has produced a handbook outlining the mitigation commitments and procedures (Exhibit 202N), and contends that RFI will be addressed comprehensively and effectively by its mitigation program, with approaches including the addition of filtering devices, shielding, and appliance replacement.  The preponderance of the persuasive evidence in the record is that the mitigation would tend to be effective in addressing RFI problems.  Even the appellants’ expert RFI witness acknowledges that most RFI effects would be “eminently solvable.”

C.
The appellants contend that because Federal law
 preempts the regulation
 by the County of the RFI of the proposed transmitter facilities, the Examiner cannot consider the applicant’s mitigation plan to be enforceable and therefore reliable as mitigation of adverse RFI impacts.  The argument is unpersuasive.  The mitigation plan, and its extension to two years post-commencement rather than the one year required by the FCC, is voluntary and can be considered part of the “action” reviewed under SEPA.  Also since it is a voluntary offer, the offer can be accepted by the County and incorporated into a condition attached to any approval of the requested conditional use permit.

D.
The appellants’ assertions that parachute automatic-activation devices (AAD) could be affected by RFI, which are anecdotal and speculative in nature anyway, are refuted effectively by testimony that the devices are now effectively shielded.

E.
The evidence in the record is not persuasive that any significant RFI caused by the proposed transmitting facility would not tend to be resolved by the applicant’s mitigation plan.

F.
Although the Examiner would otherwise be concerned that there is a gap in the record regarding probable RFI effects of the proposed additional Phase 2 four towers, since the signal power, frequency and shaping generated are not identified and the 1V/m RFI contours therefore not disclosed, such issue is rendered moot by the above finding that the mitigation plan would likely reduce RFI impact below a level of significance, and such benefit is not limited areally to the currently known 1V/m contour for the Phase1 transmitting facility, but would also apply to the one applicable to the Phase 2 facility.  In summary, although there has not been clear disclosure of the Phase 2 RFI contour, the issue is moot given the effectiveness of the mitigation approach.

56.
Given the effectiveness of the applicant’s mitigation plan, the Examiner is not left with the firm conviction that adverse RFI impacts will be probably be more than moderate.

57.
No evidence is offered to support the contention that radio emissions/electromagnetic radiation will probably cause physical hazard through electrical shock to humans.

Displacement Impact on Recreational Ballooning and Skydiving

58.
Recreation and air traffic are elements of the environment.  [WAC 197-11-444(2)(b)(v) and (2)(c)(iii)]

Ballooning
59.
Recreational ballooning is routinely practiced in the greater Snohomish River Valley, ascending from Harvey Field.  The prevailing winds at typical ballooning elevations are often northwesterly and north-northwesterly winds (toward the southeast and south-southeast).
  Some (approximately one-third) of recreational balloon flights travel south-southeasterly from Harvey Field across the main Valley and up/over the USRV (upriver), propelled by a wind-funneling effect between Fiddler’s Bluff and Lord Hill, before usually touching down on farmfields in the Elliott Road/Ricci Road area in the southernmost part of the Confluence Reach, north of where it connects to the Tualco Valley.  (The other two-thirds of the flights travel from Harvey Field east and southeasterly toward Monroe, bypassing the USRV.)  Occasionally, a balloon makes a landing for reasons of emergency or overly calm conditions within the USRV itself.

60.
Appellants assert that the installation of the antenna towers will adversely affect the current flight pattern in the USRV route, by placing a large set of obstacles in and near the flight pattern.  The current optimum route in the USRV takes balloons between Fiddler’s Bluff and the subject site, essentially up the River, although anywhere longitudinally between the Kenwanda Golf Course on the top of Fiddler’s Bluff and Craven Farm to the east is operationally acceptable.  The likelihood of actual collision with an antenna tower is not great, but because of the need to maintain a minimum 500 foot safety separation from all objects and landforms, the appellants contend that balloon pilots will not be able to begin their descent to touchdown in the Elliott and Ricci fields until later than currently practiced, after clearing the antenna tower area.  They will therefore tend to be flying faster than optimum (since they will be at higher altitudes longer, with their faster winds) and will have to make a steeper descent from flight altitude to make the touchdown at the desired Elliott and Ricci fields.  The faster speed and the delayed, steeper descent will reduce the margins for error and wind unpredictability and will likely lead to more missed touchdowns.  Landing options further downwind are more problematic (less open areas) and therefore less desirable.

61.
Appellants also assert that the antenna placement will limit in-flight emergency options, by limiting clear areas on the USRV flight route.

62.
Though the reduced margin of operation presented by the steeper descent is somewhat problematic, the Examiner is not convinced that that is a seriously adverse effect and is not persuaded by a preponderance of the evidence that installation of the antenna facilities would probably have more than a moderate adverse impact on recreational ballooning and would probably displace ballooning in the USRV.

Recreational Skydiving

63.
The USRV’s proximity to Harvey Field and flat, generally open agricultural nature make it an excellent and attractive area for skydiving.  Predominate winds aloft for skydiving are from the southwest, calling for drop flights toward that direction.  Skydiving flights take off from Harvey Field and utilize two drop zones (DZ), one at the airfield itself for expert and instructor-accompanied tandem drops, and the second at the so-called “LDS field” or “East Field” to the northeast of the antenna site on the south side of Old Snohomish-Monroe Road (approximately 3,000 feet or over ½ mile distant).  The LDS field DZ, the only one in the area with clear owner permission suitable for inexperienced and non-expert jumpers, has a clear area of 588 feet radius, almost twice the industry safety minimum of 328 feet (100 meters) radius.  Adjacent to the clear area are landing hazards consisting of roadways, ditches, local service powerlines and fences, located at distances ranging from 588 to 893 feet (the area is clear to the south and southeast for a greater distance).  Southwest of the clear area is a north-south row of perhaps eight tall mature poplar.  To the southwest of the poplar row is a recently cultivated farm plot propagating ornamental trees, which are planted in dense rows with tree heights in the five-eight foot range.  

64.
The optimum jump point for the LDS field DZ during the prevailing wind conditions is over the subject site.  Appellants assert that the proposed antenna facilities will present a safety hazard obstacle to skydivers, particularly in cases where a “long spot” drop occurs (when the jump is delayed from the optimum point) and the descent will bring jumpers closer to the antennas than planned in their descent to the northeast toward the DZ.  Appellants therefore assert that because of the added risk, recreational skydiving will be displaced from the LDS DZ.

65.
The antenna placement may have some effect in situations of severe directional error and emergencies, but a skydiver would have to be way off-course to encounter the antenna area and be unsuccessful in prudent avoidance.  The evidence is not persuasive that those situations are more than remote possibilities and that the placement will have more than a moderate adverse impact, especially compared to the much closer existing skydiving hazards noted above.  The Examiner is not left with the clear conviction that recreational skydiving would probably be displaced by the proposed development.

Summary Findings on Adverse Impacts

66.
The preponderance of the evidence is persuasive of a finding of the probability of more than a moderate adverse aesthetic view impact by the proposed action, on a number of receptor sites as found above.  It is not persuasive of a finding of the probability of more than a moderate adverse impact in the other accepted topical issues.

CONCLUSIONS

1.
Under the applicable state rule and county code, only the responsible official’s fundamental conclusion of the presence or absence of a probable significant adverse environmental impact may be challenged on administrative appeal of a threshold determination.  In order for a DNS to be found clearly in error and reversed, therefore, one or more unmitigated probable significant adverse environmental impacts must be demonstrated by a preponderance of the evidence.  The burden of proof falls on the appellants.  Allegations of failure on the part of the responsible official to exercise proper methodology, due diligence and public duty in the performance of the environmental review are not issues which may be entertained by the Examiner in considering the appeal.  It is not enough to raise questions or doubt, or to claim that insufficient study has been conducted, that the environmental checklist is erroneous, further analysis should be undertaken, etc., in an attempt to shift the burden to the responsible official.  That runs counter to the statutory assignment of substantial weight to the threshold determination.

2.
The level of impact which must be proven to be probable is significant.  It is not required under SEPA to disclose adverse impacts which are not significant.

3.
The test of the likelihood of occurrence of a significant impact under SEPA is probability, not mere possibility or potential.  And the probability must be proven by a preponderance of the evidence, not merely speculated upon.  An impact which is remote or speculative is not a probable impact.  Merely possible and potential impacts need not be disclosed through SEPA.

Aesthetic Visual Impact

4.
The following adverse visual aesthetic impacts of the proposal are found in the above Findings to be more than moderate impacts: a) on wildlife viewing vantages in BHWP; b) on other trail views on a cumulative basis in BHWP; c) on river and river bank views; d) on Craven Farm and Deb’s U-Cut; e) on numerous residences on the USRV floor and in the Lord Hill and Kenwanda neighborhoods; and f) on a cumulative basis on the scenic resources of the USRV in general, including from ground-level and from recreational balloon flights.  By definition therefore, they are significant impacts.  

5.
The chance of the impacts’ occurrence with the proposed development is probable.

6.
As the adverse aesthetic view impacts of the proposed development are probable and significant, the DNS’s conclusion of the absence of probable significant adverse environmental impacts is in error.  As noted in the above Findings, the impacts are not able to be mitigated by applicable regulations.  The impacts are required by SEPA and Title 23 SCC to be disclosed formally in an EIS.

Impact on Wildlife

7.
The development’s adverse impacts on wildlife would probably not be more than moderate.  They are therefore not significant and need not be disclosed.  The DNS is therefore sustained in such regard.
Impact on Bob Heirman Wildlife Park as Wildlife Habitat

8.
The development’s adverse impacts on BHWP as wildlife habitat would probably not be more than moderate.  They are therefore not significant and need not be disclosed.  The DNS is sustained in such regard.
Impact by Radio Frequency Interference

9.
The development’s adverse RFI impacts would probably not be more than moderate.  They are therefore not significant and need not be disclosed.  The DNS is sustained in such regard.
Displacement Impact on Recreational Ballooning and Skydiving

10.
The development’s adverse recreational ballooning impacts would probably not be more than moderate.  They are therefore not significant and need not be disclosed.  The Examiner is not left with the clear conviction that recreational ballooning would probably be displaced by the proposed development.  The DNS is sustained in such regard.

11.
The development’s adverse recreational skydiving impacts would probably not be more than moderate.  They are therefore not significant and need not be disclosed.  The Examiner is not left with the clear conviction that recreational skydiving would probably be displaced by the proposed development.  The DNS is sustained in such regard.

Summary Conclusion on DNS Appeal

12.
The DNS is erroneous in its conclusion of the absence of probable significant adverse environmental impacts with respect to adverse aesthetic visual impacts.  It is not erroneous with respect to the other topical claims.  The appeal shall therefore be sustained in pertinent part.  The DNS shall be vacated and the environmental review remanded to the responsible official for issuance of an EIS.

DECISION

Pursuant to the above Findings and Conclusions, the appeal from the Determination Of Nonsignificance (DNS) issued October 18, 2001 by the responsible official Department of Planning and Development Services (PDS) under the referenced file number for the proposed eight-antenna medium wave AM radio transmission antenna tower facilities is hereby sustained in part.  The DNS is vacated and the environmental review of the proposal is remanded to the responsible official PDS for issuance of an Environmental Impact Statement (EIS) under the State Environmental Policy Act (SEPA) and Title 23 SCC.

Decision issued July 31, 2002.


_______________________


Peter T. Donahue,


Deputy Hearing Examiner

EXPLANATION OF RECONSIDERATION PROCEDURES

This decision of the Hearing Examiner is final and conclusive with right of judicial review in Superior Court following the county’s final decision on the underlying application or proposal.  The reconsideration process has been elected pursuant to SCC 2.02.167(1).  Reconsideration must be sought by one or more parties before any petition for judicial review of the Examiner’s decision is filed in Superior Court.  The following paragraphs summarize the reconsideration process.  For more information about reconsideration and appeal procedures, please see Chapters 2.02 and 23.40 SCC, RCW 43.21C.075 and WAC 197-11-680.

Any Party of Record may request reconsideration by the Hearing Examiner.  A Petition for Reconsideration must be filed in writing with the Office of the Hearing Examiner, 2802 Wetmore Avenue, 2nd Floor, Everett, Washington (Mailing address: 3000 Rockefeller Avenue, M/S #405, Everett WA  98201) on or before August 12, 2002.  There is no fee for filing a Petition for Reconsideration.

A Petition for Reconsideration does not have to be in a special form but must:  contain the name, mailing address and daytime telephone number of the petitioner, together with the signature of the petitioner or of the petitioner’s attorney, if any; identify the specific findings, conclusions, actions and/or conditions for which reconsideration is requested; state the relief requested; and, where applicable, identify the specific nature of any newly discovered evidence and/or changes proposed by the applicant.

The grounds for seeking reconsideration are limited to the following:

(a)
the Examiner exceeded his jurisdiction;

(b)
the Examiner failed to follow the applicable procedure in reaching his decision;

(c)
the Examiner committed an error of law or misinterpreted the applicable comprehensive plan, provisions of Snohomish County Code, or other county or state law or regulation;

(d)
the Examiner’s findings, conclusions and/or conditions are not supported by the record;

(e)
newly discovered evidence alleged to be material to the Examiner’s decision which could not reasonably have been produced at the Examiner’s hearing; and/or

(f)
changes to the application proposed by the applicant in response to deficiencies identified in the decision.

Petitions for Reconsideration will be processed and considered by the Hearing Examiner pursuant to the provisions of SCC 2.02.167.  Please include the county file number in any correspondence regarding this case.

Staff Distribution:

Department of Planning and Development Services:  Coons/E. Olson

The following statement is provided pursuant to RCW 36.70B.130:  “Affected property owners may request a change in valuation for property tax purposes notwithstanding any program of revaluation.”  A copy of this Decision is being provided to the Snohomish County Assessor as required by RCW 36.70B.130.

� 	A separate appeal was filed by Kandace A. Harvey dba Harvey Airfield and Harvey Airfield, Inc.  (Harvey).  It was withdrawn and dismissed with prejudice by a Stipulated Order of Dismissal on March 7, 2002.  The main antenna (No. 4) height reduction from 425 feet AGL to 349 feet AGL, an 18 percent decrease, was a consequence of the stipulated withdrawal and dismissal.


� 	The EIS process would have to be completed prior to any consideration of permit approval.  As can be seen from the companion decision on the application merits, the permits are denied on regulatory grounds and the environmental review issue is now moot (at least for Phase 1, since Phase 2 was withdrawn from permit consideration during the hearing).  (Completion of the environmental review under SEPA is only required for action approval, not for denial unless the denial is based on SEPA rather than regulatory grounds.  See, e.g., SCC 23.16.280.)


� 	The confluence of the Snoqualmie and Skykomish Rivers, forming the Snohomish, lies upstream of the site approximately four miles as the crow flies, maybe five river miles, very close to the SR 522 bridge crossing.


� 	Aka Shorts School Road.


� 	The Examiner’s field visits are authorized by SCC 2.02.100(10) and Hearing Examiner Rule of Procedure 416, and are required in the case of shoreline permit applications by SCC 21.16.070(4).  The observations through April, 2002 were memorialized and distributed to the principal parties to allow for their review and response (see Exhibit 1164).  Site visits are also in order for the purpose of confirming evidence. [Christensen v. Gensman, 53 Wn.2d 313, 318]  


� 	The hearing was commenced on Day 156 of the normal 120-day deadline for decision established by SCC 32.50.110(1).  The case involves extraordinary volume and complexity.


� 	SEPA allows consideration of the operation of regulatory provisions as mitigation of adverse environmental impacts. [RCW 43.21C.240 and WAC 197-11-330(1)(c)]  The County may determine that the “requirements for environmental analysis, protection, and mitigation measures” in the County’s GMA regulations “provide adequate analysis of and mitigation for the specific adverse environmental impacts of the project action,” subject to several criteria, among which is the following requirement:  “the local government considers the specific probable adverse environmental impacts of the proposed action and determines that these specific impacts are adequately addressed by the [GMA] regulations.”  [RCW 43.21C.240]


� 	The present proposal is a reduction from previous versions tendered to the County for permit approval.  The initial version consisted of eight guyed towers, five at 466 feet in height and three at 425 feet.  That was reduced to a version near the present one, except that the single taller tower would have been 425 feet in height instead of the current 349 feet.  The 349 foot height final revision is an 18 percent reduction from the 425 foot height.  The horizontal configuration of the antennas, i.e., ground locations, did not change in the latest revision.


� 	The entirety of the site is designated a flood hazard area.


� 	During closing argument, PDS attempted to introduce oral evidence that the wedding facility use is not in compliance with zoning regulations.  The evidentiary record had already been closed, and the assertion is disregarded.


� 	Consisting of the Kenwanda and Kenwanda Park subdivisions and some short-platted lots.


� 	As defined by Chapter 32.10 SCC (the Critical Areas Regulations; CAR).


� 	Nighttime; 35,000 watts (35 kW) during the day.


� 	The multiple antenna configuration is necessary to “shape” the transmitted signal so as not to bleed into the authorized service areas of other stations transmitting at or near the same frequency.


� 	The appellants attempted during the hearing to introduce an additional SEPA appeal issue, that responsible official PDS did not comply with SCC 32.14.070 which requires that agricultural lands impacts be reviewed under SEPA.  The issue was not timely raised and cannot be considered in the disposition of the appeal.  [SCC 2.02.125(4)]


� 	Note that the photo simulations in the 202D and 481 series are based on photographs taken mostly in hazy and cloudy conditions, in which the photo simulations do not present the dramatic Cascade Mountain scenic backdrop seen from these vantage points and others in clearer conditions.  (See other photographs in the record, e.g., Exhibits 481K, 1022 and 1135 as well as others, for clearer representations of Cascade Mountain views.)  Similarly, the view of the upper portions of some of the observable Olympic Mountain Range from some Lord Hill vantage points is not presented in clear conditions.  Also note that the Exhibit 202D photo simulation series, some of which are accurate representations, depicts a 425 foot antenna height for Antenna No. 4, since reduced to 349 feet.  The Exhibit 481 series shows matched pairs of the 425 foot high version and the 349 foot version, but do not show the other, 199 foot antennas, which are depicted in the Exhibit 202D series (which has its own matched pair depictions of Phase 1 only and both Phases).  Viewers of these photo simulations must account for the revision to 349 feet and for the other antennas.


� 	Note: The angled view of objects above the horizon from the ground-level viewer’s perspective, not the actual elevation above sea level; the effect attempted to be described here is the common one of a tree in the foreground appearing higher in the sky than a hill in the background.


� 	Many of the cited homes have outdoor decks from which the antenna would be visible from significant portions of the deck but not all because of an intervening tree, in some cases a tree trunk which has been trimmed partway up to clear the view (e.g., residences at 14007 and 14017 Kenwanda Drive, confirmed as to views in followup site visit by Examiner).


� 	It should be noted that there are two branches of “106th Drive SE” in the Kenwanda neighborhood, one a private road; any address confusion herein can largely be ascribed to that.


� 	Which dismisses the experience of views while standing in place, or sitting on a log or rock or on the ground, as commonly experienced by walkers/hikers in nature settings.


� 	The Washington State Department of Fish and Wildlife (WDFW) concludes that impacts of the proposal to state and federally listed threatened and endangered species is likely to be minimal.


� 	Much of the appellants’ “evidence” of adverse RFI impact is anecdotal, general and/or speculative in nature, regularly using terminology such as “may,” “could be,” “suspect” and “can’t be sure.”  Although the appellants’ expert witness averred at first that the applicant’s mitigation plan “probably wouldn’t help,” he later conceded that it would help in many cases.


� 	47 CFR 73.88 and 47 CFR 73.318.


� 	In an Order issued January 8, 2002, the Examiner ruled that the federal regulatory preemption does not transfer to SEPA’s requirement of the disclosure of any probable significant RFI impact.


� 	The Examiner finds the applicant’s ballooning expert witness’s use of a surface wind rose applicable to Paine Field, ten miles to the west-northwest, as reliably indicating the subject area’s ballooning altitude wind directions to be unpersuasive.  The appellants’ expert’s testimony, based on extensive personal experience, is accorded primacy with regard to wind direction.


� 	See footnote 2.


� 	See footnote 2.
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