DECISION of the

DEPUTY HEARING EXAMINER

APPLICANT:
S-R Broadcasting, Inc. (SR)

FILE NO.:
00 107495

TYPE OF REQUEST:
Master application for four-antenna
 AM radio transmission antenna tower utility facility consisting of: 1) zoning code conditional use permit; and 2) Shoreline Management Substantial Development Permit

DECISION (SUMMARY):
Permits denied on regulatory grounds

DATE OF DECISION:
July 31, 2002

BASIC INFORMATION

LOCATION:
The subject property is located in the unincorporated Snohomish area south of Old Snohomish-Monroe Road and east of SR 9, just east of the Snohomish River upstream (south) of French Creek (aka French Slough) in the Upper Snohomish River Valley (aka at least in parts as the Confluence Reach
), on the west side of Short School Road
 south of its 132nd Street SE private road intersection.

ACREAGE:
39.75 acres

PLANNING SUBAREA:
Snohomish-Lake Stevens

ZONING:
Agriculture-10 Acre (A-10)

SHORELINE ENVIRONMENT DESIGNATION:
Rural

UTILITIES:


Water:
N/A


Sewage:
N/A

SCHOOL DISTRICT:
Snohomish No. 201

FIRE DISTRICT:
No. 4

SELECTED AGENCY RECOMMENDATIONS/COMMENTS (ABBREVIATED):


Department of:



Planning and Development




Services (PDS):
Approve with conditions



Public Works (PW):
No requirements


Snohomish Health District (SHD):
No comment received


Sheriff:

Support communications enhancement


Parks Advisory Board:
Oppose


Agricultural Advisory Board:
Concerns expressed


WSDOT Aviation Division:
Objection


Federal Aviation Administration:
No Hazard to Air Navigation

PROCEDURAL MATTERS

The permit application was initially filed on October 11, 2000 and was deemed complete as of that date.

PDS issued a Determination of Nonsignificance (DNS) for the proposal on October 18, 2001.  Appeals of the DNS were timely filed by the Citizens to Preserve the Upper Snohomish River Valley (CPUSRV) and Pilchuck Audubon Society (PAS) in a combined appeal, and by Kandace A. Harvey dba Harvey Airfield and Harvey Airfield, Inc. (Harvey) on November 1 and November 5, 2001, respectively.  By Order issued December 24, 2001, the CPUSRV/PAS appeal was partly accepted for consideration and partly summarily dismissed, with the accepted topical issues specifically delimited.  (The Harvey appeal was later dismissed by stipulation on March 7, 2002.)

The Deputy Hearing Examiner (Examiner) made site familiarization visits on January 29; February 2, 11, 14, 15, 24 and 25; March 1; April 28 and 29; and July 18, 20 and 21, 2002.  Observations through April 2002 are memorialized in Exhibit 1164; some were made in later visits to confirm evidence.

An open record hearing before the Examiner was commenced on January 31, 2002
 and was continued in multiple sessions through to conclusion on May 15, 2002.  Notice of the open record hearing and continuances was given as required by county code.  At the hearing proceedings, witnesses were sworn, testimony was presented and evidentiary exhibits were entered.

As provided by SCC 2.02.167(1), the applicant elected that the optional reconsideration procedure apply to the decision.

By separate concurrent decision, the DNS appeal is granted in part and the SEPA environmental review remanded to the responsible official (PDS) for issuance of an Environmental Impact Statement (EIS) prior to any permit approval.

PUBLIC COMMENT

In addition to the evidence and testimony offered by the applicant, DNS appellants, respondent PDS and other county staff into the record, a voluminous amount of correspondence and testimony was submitted supporting or opposing the proposal.

Voluminous letters of support and some supporting testimony were received in the hearing record.  Most of the support is from organizations, businesses, governmental agencies and special districts supporting the increased commercial radio coverage afforded by the proposal, which would enhance regional (countywide and North Puget Sound, chiefly) news coverage (including more localized traffic, weather, political, sports and emergency information coverage), advertising and public service announcements, as well as allow for a more localized Emergency Alert System (EAS).  Support was also expressed by some individuals desiring better signal coverage from the applicant’s current radio station operation (KRKO-1380AM), and/or decrying claims of incompatibility.

Voluminous letters of opposition, petitions and opposing testimony were also received into the record from members of the general public, many of them residents and/or property owners in the surrounding area and/or aircraft operators using Harvey Field to the northwest just outside of the City of Snohomish, and some organizations, most expressing opposition to and/or concern about the proposal and certain of its features.  The bulk of the opposition comments fall into the following basic categories:  adverse scenic view impact (primarily from the Kenwanda and Lord Hill areas and Bob Heirman Wildlife Park at Thomas Eddy (BHWP) and alteration of the rural and pastoral character of the area by what is asserted to be a commercial or industrial use inappropriate to the area; conflict with existing agricultural and related uses and agricultural preservation; feared disruption of electronic equipment (consumer, home and business office appliances as well as agricultural equipment electronics) by radio frequency interference (RFI aka “blanket interference”); adverse effect on wildlife, particularly on wintering trumpeter swan populations and other waterfowl, and on the wildlife habitat provided by the BHWP; and introduction of safety hazards to aircraft, particularly to the takeoff and approach patterns in the use of Harvey Field to the north, and to recreation ballooning and skydiving activities commonly conducted in the area.  Additional concerns or objections are that approval would set a precedent allowing other antenna facilities and/or other undesirable development, the geotechnical evaluation of soil stability is inadequate, uncertainties as to Phase 2 development, questionable need for the proposed development including its emergency broadcast capabilities, harm to property values, electromagnetic effects on humans, wildlife and livestock and the need for shoreline protection.

STATEMENT OF THE CASE

Issues
The basic issues in this case are a) whether the proposed radio transmission antenna facility meets the applicable review criteria for approval of a zoning code conditional use permit (principally, whether it will be compatible and maintain parity with the surrounding area [SCC 18.72.060, particularly SCC 18.72.060(4) and (5), and SCC 18.90.230]); and b) whether it meets the applicable review criteria for approval of a Shoreline Management Substantial Development Permit pursuant to the Shoreline Management Act (SMA; Chapter 90.58 RCW) and Title 21 SCC.

Authority
The Examiner is a quasi-judicial decisionmaker with authority pursuant to SCC 2.02.100, 18.72.040 and 21.16.050(2)(b) and .070 to hear and decide the instant application for a zoning conditional use permit and a shoreline substantial development permit.  Such applications come on for hearing as original jurisdiction proceedings.  In original jurisdiction proceedings, the Examiner may

grant, grant in part, return to the applicant for modification, deny without prejudice, deny or grant with such conditions, modifications, and/or restrictions as the [E]xaminer finds necessary to make the application compatible with its environment, the comprehensive plan, other official policies and objectives, and land use regulatory enactments as applicable;  [SCC 2.02.150(2)(a)]  

The applicant disputes the Examiner’s authority to deny the requested conditional use permit.  The argument is without merit.  First, unless directly expressed otherwise in the authorizing legislation, the authority to deny approval is inherent in the authority to approve.  Denial is also expressly authorized in the Examiner’s fundamental grant of quasi-judicial authority by county code.  [SCC 2.02.150(2)(a), quoted above]  Secondarily, quasi-judicial authority to deny conditional use permit approval is supported by Washington case law (see, e.g., Olympic View v. Snohomish County, 112 Wn.2d 445, 449, 772 P.2d 998 (1989)) and past County Council decisions (see, e.g., Nextel Communications, file 97 110518, Motion 98-242 adopted August 24, 1998).

Review Criteria
One of the legal premises underlying the land use planning and regulatory system in Washington State is that decisions on individual applications must be based upon duly enacted and applicable ordinances, statutes and formal policies rather than upon the personal preferences or general fears of those who may currently live in the neighborhood of a property under consideration.  [Department of Corrections v. Kennewick, 86 Wn. App. 521, 937 P.2d 1119 (1997); Indian Trail Prop. Ass’n. v. Spokane, 76 Wn. App. 430, 439, 886 P.2d 209 (1994); Maranatha Mining v. Pierce County, 59 Wn. App. 795, 805, 801 P.2d 985 (1990); Woodcrest Investments v. Skagit County, 39 Wn. App. 622, 628, 694 P.2d 705 (1985)]  The evaluation of the application must therefore be based upon officially adopted and applicable county ordinances and policies and state law, as well as legally accepted principles.

In general, it is only the specific formal development regulations which apply to consideration of individual applications.
  Some participants contend that regulations of the Growth Management Act (GMA), citing RCW 36.70.547, 36.70A.070 and 36.70A.510, rulings of the Growth Management Hearings Board(s) (GMHB), planning Memoranda of Understanding between the County and the City of Snohomish, and policies of the GMA comprehensive plan are generally applicable to the disposition of the application, and have also asserted the general inappropriateness of the zoning code’s classifying the proposed use as a utility and allowing it as a conditional use in the subject Agriculture-10 Acre (A-10) zone.  Those are all matters pertaining to the legislative arena over which the Examiner has no jurisdiction.  (See RCW 36.70A.070 and 36.70A.510, referencing RCW 36.70.547.  Also see Somers v. Snohomish County, 105 Wn.App. 937, 21 P.3d 1165)  The GMA regulates the planning process, i.e., the process and standards of enacting comprehensive plans and their implementing development regulations.  The legislative decisions enacting the GMA comprehensive plan and implementing regulations are subject to review by the GMHB’s, not a county hearing examiner deciding an individual application.  The legislative wisdom of state and county lawmakers must be respected as is in deciding the application, since policy decisions are the province of the legislative branch.  [Cazzanigi v. General Electric Credit, 132 Wn. 2d 433, 449, 938 P.2d 819 (1997)]  A quasi-judicial decisionmaker cannot substitute the decisionmaker’s judgment for that of the legislative body “with respect to the wisdom and necessity of a regulation.”  [Rental Owners v. Thurston County, 85 Wn. App. 171, 186-87, 931 P.2d 208 (1997)]  

The following are also not relevant to the Examiner’s deliberations on the requested permits:

A.
The reduction of the proposal from previous versions.
  The current proposal must stand on its own merits; any reduction(s) from previous versions cannot be considered to confer an aura of a priori (automatically presumed) reduction below a level of significant impact or automatic compatibility merely by the reduction.  While the applicant’s attempts to improve the compatibility of the proposal by reducing the antenna heights and narrowing the tower profiles, as well as eliminating the tower support guys, are positive efforts to reduce the adverse effects of the proposed facilities, the Examiner cannot presume acceptability merely from such efforts but must as noted decide the application in its current form on its own merits.  To put it simply, merely less impact is not automatically meritorious of permit approval.

B.
The submittal of facility design versions to the Federal Communications Commission (FCC) for license purposes different than those under consideration here.

C.
The public or economic benefits of enhanced emergency communications, news and events coverage, advertising, local emphasis, etc., derived from expanded signal coverage.  While those are certainly laudable aims in and of themselves, they do not override or preempt the decision criteria established in the applicable law.  Neither do the private enterprise aspirations and goals of the applicant, both lauded and derided in the record, have any relevance to the consideration.

D.
Regional rivalries (intimated in correspondence and testimony), either between urban and rural areas, Everett and the Snohomish area, or between Snohomish County and the Seattle-King County area.

E.
Assertions of “take” of threatened or endangered species under the Endangered Species Act (ESA).  Any such claim is a matter under Federal jurisdiction.

F.
Future public park acquisition programs or plans.  Absent specific legislation expressing some effect, they have no bearing on regulatory permit decisionmaking.

G.
The PDS assertion that since the shoreline regulations allegedly treat the proposed use more liberally than does the “conflicting” zoning code, the more relaxed approach should prevail.  The assertion is incorrect: each permit must stand on its own merits, decided under its own pertinent decision criteria.

In general, a conditional use is one which has been legislatively determined to be allowed within a given zone if appropriate conditions can be imposed as necessary to insure its parity and compatibility with those uses which are permitted outright in the same vicinity and zone [SCC 18.72.060(4) and 18.90.230], and with existing and potential uses in the general surrounding area [SCC 18.72.060(5)].  The specific conditional use review criteria are set forth in SCC 18.72.060.  In part, conditions may be imposed as are required “to establish parity with uses permitted in the same zone in their freedom from nuisance generating features in matters of noise, odors, air pollution, wastes, vibration, traffic, physical hazards and similar matters…[and to a]ssure that the degree of compatibility with the purpose of this title shall be maintained with respect to the particular use on the particular site and in consideration of other existing and potential uses, within the general area in which the use is proposed to be located.”

The review criteria for Shoreline Management Substantial Development Permits are provided in SCC 21.16.050 and 21.20.010; Title 21 SCC is the codified portion of the County’s implementation of the Shoreline Management Act (SMA) [Chapter 90.58 RCW].  Conformity with the County Shoreline Management Master Program (SMMP)
 is one of the requirements, as are conformity with Title 21 SCC itself, “the appropriate county subarea comprehensive plan, and other adopted county regulations, policies, and ordinances,” SEPA and the consistency determination requirements of SCC 32.50.100 (part of the county Growth Management Title, Title 32 SCC).  [SCC 21.16.050(1)]  The SMMP application review procedure is stated in the form of a decision tree on p. C-3.

Vested Rights
No statutory vesting rule applies to conditional use permit or shoreline management permit applications.  They do however benefit from the state’s vested rights doctrine.  [Norco Construction v. King County, 97 Wn.2d 680, 684, 649 P.2d 103 (1982), citations omitted]  The application is vested to the laws and policies in effect on October 11, 2000, the date that the application was complete.

Standard of Review
The standard of review is conformity with the approval criteria by a preponderance of the evidence.  The applicant bears the burden of proof in a conditional use permit proceeding and must make a  prima facie showing of compatibility and parity.  Any person seeking to show that a conditional use cannot be made compatible bears the burden of producing a substantial argument, but that does not lift the fundamental burden of proof from the applicant.

Scope of Consideration
The Examiner has considered all of the evidence and testimony; applicable laws, ordinances, plans and policies; and the arguments of the parties.  The Examiner intends that the requirements, limitations and conditions imposed by the instant decision are only such as are lawful and within the authority of the Examiner to impose pursuant to Chapter 2.02 SCC and applicable law.  

FINDINGS OF FACT

1.
The 39.75 acre subject property is an odd-shaped tract; its northernmost and easternmost sides form a right angle, congruent with section lines, but its west and south boundaries are irregular.  It occupies most of the 1/16th section in which it lies (the NE ¼ of the NE ¼ of Section 31, T28N, R6E, W.M.), plus a small triangular portion of the 1/16th section to the west.  The rough property dimensions are approximately those typical of a 1/16th section, approximately ¼ mile or 1,320 feet east-west and north-south.  The east side fronts Short School Road, a nonarterial road running generally north-south.  A deadend private road, 132nd Street SE, runs west from Short School Road along the north boundary.

2.
The topography of the site, which is located in the Snohomish River floodplain,
 is flat at an average elevation of 21 feet mean sea level (MSL) except for a moderate rise in the southwest (almost parallel to the angled southwest boundary) which further ascends offsite to a levee or dike above the right bank of the River (the east bank in this location); the current normal river edge at normal flow bends toward the levee at this site, so that the river is several hundred feet further west on the south adjacency, but close to the dike at the north.  The ordinary high water mark (OHWM) is on the river side of the dike.  The levee at this location underwent significant repair and rebuilding after severe flooding blew it out in 1995-1996.  The property has been used in the past for agriculture; currently it lies fallow, with vegetation consisting of grasses and low weeds.  There are no tall trees in the vicinity of the antenna sites.  There are no structures onsite (a residence in the northwestern part of the site having been removed some time ago).  

3.
The vicinity of the site is the Upper Snohomish River Valley (USRV) and its flanking, mostly treed hillsides, Fiddler’s Bluff (elevation approximately 250 feet MSL) on the west, extending southward as a low bluff toward the Cathcart area (hereinafter termed “Cathcart Hill”), and the Lord Hill (202 feet MSL)/Devil’s Butte (680 feet MSL)/Bald Hill (737 feet MSL) promontory on the east, which as a group are commonly referred to simply as “Lord Hill.”  North of the site, the USRV opens up to join the main Snohomish River Valley, a much broader floodplain within which the river meanders generally northwesterly past the City of Snohomish toward Everett and the estuarine network of main channels and sloughs in the River’s final run to empty into the Port Gardner/Possession Sound portions of Puget Sound.  The broader floodplain to the north also extends easterly toward Monroe.  It is apparent that  the Skykomish/Snoqualmie/Snohomish rivers system has occupied that easterly portion during normal flows in past geomorphologic times but the meandering courses do not at present.  The Lord Hill promontory on the east side of the USRV is a large topographical split of the greater floodplain.  The rivers run on the south and west side of the promontory currently, which path is narrower than the broader one to the east and north and is known as the Confluence Reach.  The Reach narrows as one goes upstream, to the narrowest point where the actual confluence and the SR 522 bridge crossing are located.  The Reach’s topographical nature thus forms the USRV as a distinct pocket valley.  (See, e.g., Exhibits 471 and 512)

A.
The Snohomish River meanders through the USRV.  In the (north) portion accessible by Short School Road, it is mostly on the Valley’s west side.  The only significant exception is the bulk of the Bob Heirman Wildlife Park at Thomas’ Eddy (BHWP and “Park”).  Discounting agricultural fields, the Snohomish River corridor in the USRV is almost completely undeveloped.

B.
There are only two road access routes into the subject north portion of the USRV, the aforementioned Short School Road, the primary one, which runs southward from Troesti Road (aka Tresti Road) near Old Snohomish-Monroe Road, past the site, and deadends approximately two miles to the south.  There is no outlet to the south to the narrower southern portion of the Confluence Reach (the southern portion is accessed via Elliott Road south of Connelly Road).  The other road access is via a route up Lord Hill Road, aka 127th Avenue SE, which climbs southward from Old Snohomish-Monroe Road, and then via a somewhat circuitous route using 141st Street SE and Nevers Road descends westerly into the USRV and connects with the southern portion of Short School Road approximately 1¼ mile south of the site.  The BHWP is accessed by road via Connelly Road which runs southward from its intersection with Broadway (not far from its intersection with the north-south SR 9), and which along with Elliot Road further to the south runs along the west side of the Reach.

C.
The USRV in the subject area (the north portion east of the River) is a pastoral and bucolic rural tableland devoted almost exclusively to agricultural use.  Mostly agricultural fields, it contains several farm building complexes typical of dairy farms and crop production, with enclosed barns, haybarns, milking parlors, equipment sheds and outbuildings as well as associated residential dwellings.  One such farm, Craven Farm, lies directly to the southeast across Short School Road.  Another, the Zylstra Farm, lies further to the south, straddling the road just prior to the road’s meeting up with the east River bank as the river meanders in a bow or eddy.  A couple of separate dwelling/small farm building groups are also present.  Several other farm building groups lie to the north where the USRV starts to broaden out into the main Valley.  A relatively small Christmas tree farm (Deb’s U-Cut) lies directly south of the subject site (occupying an exception of the 1/16th section the subject site mostly occupies) on the west side of Short School Road.  Craven Farm is heavily converted to direct marketing efforts, a trend in agriculture also known colloquially as agro-tourism and destination agriculture, wherein agricultural operators seek to draw retail clientele for farm products by creating an entertaining attraction, ranging from expanded farm stand stores to accommodating special occasion celebrations such as weddings/receptions, company and organizational retreats, which are attracted to the pastoral and scenic setting.  It specifically operates a wedding facility, a separate use classification permitted outright in the A-10 zone applied to the USRV floor.
  Deb’s U-Cut is more modestly set up to direct-market its trees.  The other farms in the USRV and northward to the main Valley are more traditional production-oriented operations.

D.
The Bob Heirman Wildlife Park occupies 343 acres on the west side of the northern portion of the USRV, mostly on the west side of the River.  The BHWP serves an important function as a wildlife viewing area for recreationists, outdoor education and nature studies.  Mostly prairie-like lowlands protected by partly treed dikes, it extends from the wooded lower portions of the steep bank of the Cathcart Hill south of Fiddler’s Bluff to channeled gravel bars and islands in the River outside of the dikes.  Shadow Lake lies in the west portion below the steep bank.  The BHWP has an extensive pedestrian trail system for Park users, and a small parking lot and picnic tables on a bench on the west bank, provided access from Connelly Road.  

E.
The east and north flanks of Fiddler’s Bluff are developed with the Kenwanda residential neighborhood,
 a large lot suburban-density single-family residential enclave consisting of approximately a hundred single family dwellings.  The area is partly treed with mature trees, but many of the dwellings are oriented to take advantage of available scenic views of the USRV floor, the River, Lord Hill and the Cascade Mountains.  (See later Findings regarding scenic views and view impacts.)  The Kenwanda Golf Course is situated on the relatively gentle crown of the Bluff.

F.
Lord Hill and the rises to Devil’s Butte contain a mix of semi-rural and rural homesites, some small agriculture, and wooded lots.  The flanks of the hills are mainly wooded, particularly upland of the lower Lord Hill itself, although many of the dwellings, particularly those with scenic view potential, have taken advantage of those views in orienting the dwellings.  Thus, a number of dwellings have views of the USRV and the Fiddler’s Bluff/Cathcart Hill promontories to the west, beyond which from some vantages the tops of the Olympic Mountains are visible in relatively clear weather.  Lord Hill Regional Park, 1,400 acres in size, is situated on/near the crown of Devil’s Butte.

4.
The greater vicinity of the site toward the north includes Harvey Field, a general aviation airport just south of the Snohomish City limits, on the west and south side of the Snohomish River.  The airfield serves fixed-wing aircraft, helicopters, ultralight craft, recreation ballooning and skydiving (recreational parachuting).  BNSF main line railroad tracks run generally east-west through the area, just north of Harvey Field and then southeast through Monroe.  A seldom-used BNSF spur runs south from Snohomish on the west side of the Snohomish River, skirts the east side of Fiddler’s Bluff and then ascends over Connolly Road toward the Cathcart and Maltby areas.  There are no high voltage power transmission lines in the area south of the BNSF main line.

5.
The subject stretch of the Snohomish River supports Puget Sound Chinook and Bull trout, which are formally listed as threatened species under the federal Endangered Species Act (ESA).  No critical areas
 exist in the area proposed for the antennas, but the area within 300 feet of the OHWM of the River is regulated as a riparian management zone (considered an area of primary association with the Chinook and Bull trout).

6.
The applicant proposes to develop portions of the site with AM radio transmitting facilities.

A.
The development consisted of two phases, but Phase 2 was withdrawn during the hearing.  Phase 1 would be the relocation and power increase to 50,000 watts (50 kW)
 of the currently operating 5kW KRKO radio station, which transmits at 1380 KHz from its current transmitting site on Lowell-Larimer Road approximately seven miles northwest of the subject site.  Phase 1 could also include the co-location of a small omni-directional low-power AM station, the 1kW station KWYZ currently serving the Snohomish/Monroe area.  Phase 2 is largely unidentified, but would be another AM radio station(s).  Co-location of other communications transmitters is possible but not proposed.

B.
The Phase 1 antenna array would consist of one 349 foot high antenna (Antenna No. 4) and three 199 foot high antennas,
 arrayed in a group near the approximate center of the site, and a relatively small one-story equipment building (816 square feet) placed near the north boundary on the 132nd Street SE private road frontage, elevated 16 feet above ground level to be one foot above the 100-year flood level as required by county flood hazard regulations.

C.
The antennas would be constructed of steel latticework on a triangular footprint.  The applicant has chosen a narrow relatively steeply tapering profile to reduce the visible structural width in attempts to maximize visual compatibility.  The large antenna would have a base dimension (on each side of the triangular base) of 26 feet, narrowing to a one foot width at the top and the others would have base dimensions of five feet, narrowing to one foot.

D.
Grounding wire would be buried relatively shallowly in the ground of the site, installed in a radial pattern with a radius of approximately 200 feet from the base of each tower.  Buried transmission cables would extend to the antennas from the respective equipment buildings.

E.
The 349 foot tall tower (Antenna No. 4) would be painted orange and white in a 50 foot section alternating band or bar pattern, required by the Federal Aviation Administration (FAA) as an aircraft hazard warning.  The 349 foot tall tower would also be equipped with red hazard warning lights; two blinking red lights at the top (each with 180-degree coverage along the horizontal plane, with one visible from any single vantage point), and three non-blinking red lights on each side of the triangular structure at 175 feet, approximate mid-height.  The visual effect of the red hazard warning lights would be that from any particular vantage point from a distance, at most one blinking red light would be visible at the top, and one non-blinking red light at the mid-point.  The red lights would be shielded vertically, however, so that only a five degree light pattern is beamed.  That would shield the hazard warning lights from valley floor observers for some distance, well beyond the adjacent Deb’s U-Cut and Craven Farm properties and possibly the BHWP.  They would be visible from the Kenwanda and Lord Hill residential areas, given their relative elevations and locations.  The warning lights would operate from dusk to dawn, and also during lowlight conditions in heavy fog, activated by a photovoltaic switch.  The other towers would not be marked with hazard painting or lights, and would be flat gray in color.

F.
The equipment building would be equipped with air conditioning equipment and possibly a night security light.  Noise generated would be controlled and conform to county noise standards (Chapter 10.01 SCC).

G.
The facilities would be fenced for safety.

H.
None of the land disturbance would occur within the aforementioned Snohomish River riparian management zone.

I.
Geotechnical analysis has been conducted for the site.  Potential seismic events are taken into account for structural stability, as is the potential for subsurface soils variations, with contingency planning and monitoring suggested.  Conformity with county building code standards is required.  The structures would be set back distances from the external property boundaries greater than the structural heights.

J.
A Title 24 SCC drainage plan is submitted.

K.
Post-construction vehicular traffic would be minimal, consisting of infrequent maintenance visits.

L.
The property would continue to be used for agricultural use in the portions not taken up by the antenna and equipment building footprints (over 99 percent of the site would be available).

7.
The county zoning code [Title 18 SCC] is a development regulation under GMA.  (Ordinance No. 96-076, §49, effective December 12, 1996)  The zoning of the property and the vicinity on the floor of the USRV, including the BHWP, and the broader main Valley to the nearby north is Agriculture-10 Acre (A-10 aka “Ag-10”).  The uplands to the west are zoned Rural-5 Acre (R-5) and those to the east are mostly zoned R-5; portions of the higher reaches of Lord Hill (actually on Devil’s Butte) are zoned Forestry (F).

8.
The county zoning code defines a “utility” as “an entity whose principal purpose is to provide electricity, water, sewer, storm drainage, gas, radio, television, telephone and/or other forms of communication utilizing the electromagnetic spectrum to the public.” [SCC 18.90.870]  The applicant is a utility in the sense that the term is utilized within the county zoning code.  The zoning code allows “Utility Facilities:  Electromagnetic Transmission & Receiving Fac.” as conditional uses in the A-10 zone.  [SCC 18.32.040(A)]  The applicant requests a conditional use permit for Phase 1 of the proposed facility.  

9.
The zoning code waives all minimum lot area requirements for “[g]overnment structures and facilities, and utilities structures and facilities.”  [SCC 18.42.050]  Transmission and receiving towers are exempt from the normal 45 foot height limit of the A-10 zone “PROVIDED, That such structures or parts shall be 50 feet or more from any adjoining lot line;” [SCC 18.42.030(1)]  

10.
In the subject area, the Snohomish River and its floodplain are within the jurisdictional boundaries of the Shoreline Management Act (SMA) [Chapter 90.58 RCW]: the site is designated a Rural Shoreline Environment by the Snohomish County Shoreline Management Master Program (SMMP, Map 32).  The Snohomish River shoreline is also designated a Shoreline of Statewide Significance. (SMMP, p. H-3)  As noted, the discrete Snohomish River shoreline is adjacent to the west boundary, on the other side of the dike.

11.
For shoreline permit considerations, the proposed use is most closely a Utilities use as that term is used in the SMMP.  It is permitted in the Rural Environment subject to approval of a Shoreline Management Substantial Development Permit.  (SMMP, p. F-3 and Ordinance 93-036, §5, pp. 4-5)  The applicant requests the required Shoreline Management Substantial Development Permit for the proposal.

12.
The property does not lie within an Urban Growth Area (UGA) established pursuant to the GMA.  The County Growth Management Comprehensive Plan, first effective July 10, 1995, includes the General Policy Plan (GPP), which has been revised since initial adoption by a number of amendments.  The GPP includes a Future Land Use (FLU) Map on which the property is designated Riverway Commercial Farmland.

13.
The property lies within the Snohomish-Lake Stevens Planning Area for which the current subarea comprehensive land use plan became effective on July 23, 1979.  The property is designated Agriculture (1 du/10 ac) on the subarea plan map.

14.
The County Agricultural Preservation Plan designates the property as agricultural land of primary significance.

15.
Chapter 32.14 SCC, part of the county code’s growth management title, contains agricultural land regulations, including the following:

Within the riverway commercial farmland and upland commercial farmland designation areas, the following uses shall not be allowed:

(1)  Churches;

(2)  Ultralight airfields; and

(3) New government structures and facilities, except roads, utilities, and flood protection, drainage, and irrigation structures and facilities.

[SCC 32.14.010]


Under standard rules of statutory construction, the proper interpretation of Subsection 3 above is that the category “utilities” is placed as an exception to the disallowance of “[n]ew government structures and facilities.”  It is not a separate category that is disallowed.  In other words, every word in the subsection following the first use of the word “facilities” is an excepted form of “[n]ew government structures and facilities.”  Since the proposed use is not one of the listed prohibited uses, it is not disallowed by the subsection.  

16.
The property is designated commercial farmland.  Chapter 32.15 SCC requires that any development permit granted for such property must include the special disclosure text found in SCC 32.15.050.  [SCC 32.15.040(2)]  The term “development permit” as used in Chapter 32.15 SCC “means a permit requiring discretionary review, including but not limited to…shoreline substantial development permit, and a conditional use permit.”  [SCC 32.15.020(6)]

17.
PDS issued a Determination of Nonsignificance (DNS) for the proposal on October 18, 2001.  The DNS concluded that the development would not cause probable significant adverse environmental impacts.  The DNS was appealed by two appellants, one filed by combined appellants Citizens to Preserve the Upper Snohomish River Valley and the Pilchuck Audubon Society (CPUSRV/PAS) and the other by Harvey.  The Harvey appeal was subject to a stipulated dismissal Order issued March 7, 2002.  The CPUSRV/PAS appeal is decided by separate concurrent decision, sustaining the appeal in part, vacating the DNS and remanding the SEPA environmental review to the responsible official PDS for further review and issuance of an Environmental Impact Statement (but see footnote 7).

Conditional Use Permit Review Criteria

18.
Subsection (1) of SCC 18.72.060 allows basic zoning code standards to be increased.  For example, minimum setbacks can be increased.  There is no evidence suggesting that setbacks greater than those required by the zoning code are necessary or would provide parity or compatibility.

19.
Subsection (2) allows the exact location of the components of a conditional use to be stipulated  “as a means of minimizing hazards to”:

A.
“life, limb, property damage”.  No locational conditions are in order.

B.
“erosion”.  No erosion hazard is evident.  Floodproofing of structures would be required under county code.

C.
“landslides”.  No landslide hazard is associated with the property.

D.
“or traffic.”  The facility will have no significant impact upon traffic flow or safety.

20.
Subsection (3) allows the county to “[r]equire structural features or equipment essential” to “minimiz[e] hazards to”:

A.
“life, limb, property damage”.  No special measures appear necessary.

B.
“erosion, landslides or traffic.”  No special structural features or equipment are necessary to minimize hazards in these topical areas.

21.
Subsection (4) allows conditions to be imposed “to establish parity with uses in the same zone in their freedom from nuisance generating features in matters of”:

A.
“noise”.  The development will be subject to the standard noise regulations established by Chapter 10.01 SCC.  Noise mitigation measures are recommended by PDS.

B.
“odors, air pollution, wastes, vibration”.  There is no evidence that any of these factors are involved in the application.

C.
“traffic”.  As noted, the facility will have no significant impact upon traffic flow or safety.

D.
“physical hazards”.  No probable physical hazards are evident.

E.
“and similar matters.”  No requirements are evident as necessary in this regard (also see Finding 23).

22.
Subsection (5) is the “compatibility” clause, allowing special conditions to be imposed to assure compatibility.  It is a discretionary standard.  It will be addressed as subsequent topics are discussed.

Radio Frequency Interference Impact

23.
The County is barred by Federal law from reviewing the proposal on a regulatory basis
 for radio frequency interference.  [47 CFR 73.318]  The Examiner therefore cannot consider the possibility of such interference in deciding the compatibility and parity of the proposed development.

Aesthetic Visual Impact

24.
As found in greater detail in the companion decision on the DNS appeal, the proposed development will have more than moderate adverse aesthetic view impacts on a number of receptors in the area.  The pertinent findings in that decision are incorporated herein as if set forth fully.  The findings of more than moderate adverse view impacts are equivalent to findings of visual incompatibility with the receptors identified, grouped as follows:  a) the Bob Heirman Wildlife Park; b) Craven Farm and Deb’s U-Cut; and c) numerous residences in the Lord Hill and Kenwanda neighborhoods and those on the USRV floor.

Effect on Harvey Field Operations

25.
The FAA has issued a formal Determination of No Hazard to Air Navigation (DNHAN) for the antenna proposal.  That determination by the federal agency with primary jurisdiction over aircraft operations must be accorded strong deference.  Also of determinative value is that the extended centerline of Harvey Field’s Runway 14-32, the main operational runway, is approximately ½ mile west of the antenna site.  Flight protocols at Harvey Field dictate that aircraft takeoff and landing maneuvers operate to the west of the runway centerline (in maneuvers other than on centerline) for noise abatement protecting the City of Snohomish.  The normal landing pattern (a fairly typical rectangular “box” pattern of downwind, base and final approach legs; see Exhibit 485) is well north of the site, and any extended pattern, asserted to be necessary during high traffic periods, would still be subject to the standard operating procedure to also extend the downwind leg minimum altitude of 1,000 feet AGL; in proximity to the antenna site, that would leave a beginning base leg margin of approximately 650 feet over the tallest antenna.  No evidence of incompatibility with helicopter, floatplane or ultralight aircraft operations is presented.

26.
The placement of relatively tall physical obstructions on the site would cause a loss of some of the numerous emergency landing options now available, but that is only a marginal effect.  The fact that the Harvey Field operator withdrew its appeal of the DNS as part of a stipulated dismissal, a result of which was the reduction of the tall antenna tower to 349 feet AGL, is taken as an indication that the revised proposal is acceptable from the standpoint of the Field’s operational viability.  The Examiner finds no significant incompatibility of the proposed antenna array with aircraft operations associated with Harvey Field.

Remaining Conditional Use Permit Criteria

27.
The structural placement of the seeming “public need” evaluation in the conditional use permit criteria [SCC 18.72.060(6)
] is almost nonsensical and begs legislative clarification.  To the extent that it does establish a public need test, under the following rationale in keeping with the construction of the zoning code the applicant has shown a public need:  The applicant is the operator of a utility as defined.  A utility as defined by the zoning code provides services to the public.  The applicant’s need to provide its service by serving its full coverage area effectively is therefore tantamount to a public need.  As discussed above, however, the finding of a public need in this regard has no overriding preemption of other regulatory provisions.

28.
Subsection (7) allows the county to require a conditional use permittee to post a construction and/or maintenance bond for required improvements.  There would seem no need for a bond in the instant case, if the permit were to be granted.

Summary Finding on Conditional Use Permit

29.
The proposed use would not be compatible with the surrounding permitted uses in the vicinity and zone in which the property is located, and would not be compatible with other uses in the general surrounding area.  There are some circumstances where the feasibility of suitable conditioning of a permit is not presented.  This is one.  The applicant has testified that the proposal is now at its minimum “floor” of antenna height for project feasibility.  There are no conditions or mitigating measures which would be effective in mitigating the visual impact of the antenna towers sufficiently to achieve compatibility with the existing land uses in the vicinity.  There is simply no way to visually screen the proposed antenna complex.

Shoreline Management Substantial Development Permit
Conformity with WAC 173-27-140

30.
With certain caveats, WAC 173-27-140 bars approval of a shoreline permit for a new or expanded building or structure of more than 35 feet above grade “that will obstruct the view of a substantial number of residences on areas adjoining…shorelines [of the state]….”  The term “obstruct” is not defined in the pertinent WAC chapter.  The ordinary meanings applicable here are “to block or close up by an obstacle” and “to cut off from sight.”  [Webster’s New Collegiate Dictionary, 793 (1977)]  The proposed development as noted has been found to have significant adverse view impacts under SEPA that also render the proposal incompatible with its surroundings.  But “obstruction” would have a much more full and extensive effect on views than the effect of the development, which with its relatively narrow structural profiles does not go so far as to “block” or “cut off” the residential views at issue, and therefore does not “obstruct” them as the term is defined.  

Conformity with Title 21 SCC

31.
Aside from conformity with the other regulations and policies established as approval criteria by reference in SCC 21.16.050, which shall be reviewed in the following Findings, the proposal conforms to Title 21 SCC.

Conformity with SMMP

32.
The instant application is subject to the management principles (aka policies) and development guidelines applicable to Shorelines of Statewide Significance (SMMP, pp. H-1-3); the use-specific and general regulations applicable to Utilities in the Rural Environment (SMMP, pp. F-66-68); the Rural Environment Management Policies (SMMP, p. E-7-8); the Shoreline Use Element Policies (SMMP, p. D-2-3); the Utilities Use Activity Policies (SMMP, p. F-65); and the Natural Systems Considerations (SMMP, pp. G-6-7).

33.
The proposal is reviewed against the applicable criteria in the SMMP, in the order set forth in the decision tree on p. C-3.  Normally, in determining conformity with the criteria, the Examiner would tend to accord some deference to the analysis and conclusions of the department charged with administrative implementation of the shoreline permit process, PDS.  [Mall, Inc. v. Seattle, 108 Wn.2d 369, 739 P.2d 668 (1987)]  However, since the formal PDS staff report has neglected to formally review and consider a number of clearly applicable regulations and policies in the SMMP,
 the PDS review is incomplete and deference would be misplaced in this case.

34.
The proposal fails to conform to the following Management Principles and Development Guidelines  applicable to Shorelines of Statewide Significance (SMMP, Sec. H):

(Management Principle)  2. Preserve the Natural Character of the Shoreline 
Development Guidelines: 
…

b) Upgrade and redevelop those areas where intensive development already exists, in order to reduce their adverse impact on the environment and to accommodate future growth rather than allowing high intensity uses to extend into low intensity use or underdeveloped areas. 

…

(Management Principle)  3.  Result in Long-Term Over Short-Term Benefit 
Development Guidelines: 
a) Preserve the shorelines for future generations. For example, actions that would convert resources into irreversible uses or detrimentally alter natural conditions characteristic of shorelines of state-wide significance, should be severely limited. 

…

c) Actively promote aesthetic considerations when contemplating new development, redevelopment of existing facilities or for the general enhancement of shoreline areas. 

(Management Principle)  4. Protect the Resources and Ecology of the Shorelines
Development Guidelines: 
a) Leave undeveloped those areas which contain a unique or fragile resource. 

(SMMP, pp. H-1-2)

35.
The proposal would constitute a high-intensity use (by virtue of its great vertically intrusive appearance, with high visibility markings on the tall antenna) extending into a low intensity use area of the shoreline,
 and therefore would not preserve the natural character of the shoreline, in contravention of Principle 2, Guideline b.  It would not “preserve the shoreline for future generations,” since it would permanently and detrimentally alter the natural conditions characteristic of the subject stretch of the Snohomish River, contrary to Principle 3, Guideline a.  As found in the above Findings on the zoning conditional use permit and in the companion decision sustaining the DNS appeal on visual aesthetic impact grounds, the pertinent portions of the Findings of which have been incorporated herein by reference, it would contravene proper aesthetic protection of the shoreline and therefore not comply with the requirement of Principle 3, Guideline c, to actively promote aesthetic considerations.  Lastly, it would develop adversely a shoreline area with direct exposure to a unique resource, the BHWP, in contravention of Principle 4, Guideline a.

36.
The only Utilities use regulation specific to the Rural Environment (SMMP, p. F-68) is that the proposal conform to the general use regulations.  The only general use regulation for which conformity is in doubt is the Utilities General Regulation 1.b requirement that the application include an analysis of alternative locations and reasons for their elimination.


The offered analysis of alternative locations is very generalized and fails to include any specific identification of the alternative locations considered or attempted to be obtained.  The proposal therefore does not conform to the regulation.

37.
The proposal fails to conform to the following Rural Environment Management policies (SMMP, pp. E-7-8):

2.
Restrict intensive development along undeveloped rural environment shorelines. 

Such finding is based on the Findings reached above on the zoning conditional use permit regarding the incompatibility of the proposal with the area, particularly its shoreline areas such as the BHWP, river fishing spots and nearby agricultural uses, as well as the findings and conclusions of significant adverse view impacts in the companion decision on the DNS appeal, incorporated by reference, which impacts affect those areas as well as nearby residential areas with scenic views of the mostly undeveloped USRV shoreline.

38.
The proposal fails to conform to the following Shoreline Use Element Policy (SMMP, pp. D-3):

8.
Prohibit uses not water-dependent nor shoreline dependent, which permanently alter the shoreline, conflict with, or preempt other shoreline dependent uses.

The proposal, which would permanently alter the shoreline from a visual effect standpoint, has not been shown convincingly to require a near-water location, which brings the adverse view impacts of the antenna complex adversely close to shoreline vantages, particularly from BHWP and the River, and to views of the shoreline from the surrounding area as noted in the above and incorporated Findings.  The applicant’s various witnesses have contended that “low, wet ground,” “river bottom” and “alluvial soils” are necessary to have sufficient ground conductivity for signal transmission.  The preponderance of the evidence is persuasive that any alluvial soils, such as those found throughout the Snohomish River floodplain, are of sufficient conductivity.  An actual near-water location may be ideal or optimum, but is not shown to be  necessary for sufficient conductivity to operate the facility in an adequate manner.  The applicant’s claim of the water-dependence (i.e., close proximity to the actual shoreline water edge) of the proposed use is not persuasive.

39.
The proposal fails to conform to the following Use Activity Policies (SMMP, pp. F-65):

2.
Locate utility…facilities outside shoreline areas, to the maximum extent feasible.

3.
Locate utility…facilities, when they must be placed in a shoreline area, so as not to obstruct or destroy scenic views.  Whenever feasible, these facilities should be…designed to do minimal damage to the aesthetic qualities of the shoreline area.

Such finding is based on the Findings reached above on the zoning conditional use permit regarding the incompatibility of the proposal with the area, particularly its shoreline areas such as the BHWP, river fishing spots and nearby agricultural uses, as well as the findings and conclusions of significant adverse view impacts in the companion decision on the DNS appeal, incorporated by reference, which impacts affect those areas as well as nearby residential areas with scenic views of the undeveloped USRV shoreline.  It is also based on the lack of water-dependence found above.

40.
Other than for those regulations and policies found above not to be met by the proposal, the proposal otherwise conforms to the applicable regulations and policies of the SMMP.

41.
There is no conflict of the proposal with the Natural Systems Considerations (SMMP, Sec. G).

Conformity with Other Criteria Articulated by SCC 21.16.050(1)

42.
Other regulatory provisions applicable are essentially the zoning code conditional use permit criteria noted above and the consistency determination.  They are reviewed separately.  The Examiner finds no significant conflict with directly relevant and specific policy language in the subarea comprehensive plan or the GMA comprehensive plan, so long as a condition were applied requiring active agricultural use (allowing for fallow periods on a rotation basis as appropriate) to comply with plan policies calling for maintaining agricultural use of prime agricultural lands.  SEPA compliance is addressed in the concurrent companion decision sustaining the DNS appeal in part.

Consistency Determination

43.
The proposal does not meet the “consistency” requirements of SCC 32.50.100.  The use does not conform to applicable regulations regarding the type and character of use allowed.  The issue of density is irrelevant since no housing is involved.  The issue of utility services, as the term is used in that section, is also largely irrelevant since no human habitation is involved.

CONCLUSIONS

Chapter 32.14 SCC - Agricultural Land Regulations

1.
The proposed use is not prohibited on the subject site by SCC 32.14.010.
Conditional Use Permit

2.
Approval of the zoning conditional use permit cannot be issued prior to completion of the EIS process required by the companion decision.  For the sake of thoroughness and the full information of the parties, however, it is not only appropriate to decide the regulatory merits of the zoning conditional use permit request at present, but also if it is found to warrant outright denial on regulatory grounds, that should be decided without the necessity of an EIS.  (See SCC 23.26.280.)

3.
As the proposal would not be sufficiently compatible with other permitted uses both in the nearby A-10 zoned area nor in the greater area including the nearby R-5-zoned Lord Hill and Kenwanda neighborhoods, the proposal does not conform to the compatibility criteria in SCC 18.72.060(5).  As noted in the above Findings, no reasonable approach to permit conditions is feasible to bring the proposal into sufficient compatibility with its surroundings.  In such cases, there is no logical choice but to deny the conditional use permit outright.

4.
The requested conditional use permit shall be denied on regulatory grounds as well as for the procedural reasons noted above.

Shoreline Management Substantial Development Permit

5.
Since the proposal must be denied due to lack of conformity to development regulations other than the shoreline regulations, the substantial development permit cannot be issued regardless whether the proposal conforms to the specific shoreline development regulations.  [SMMP, Sec. F as amended by Ordinance 88-075, §4, pp. 2-3]  Similar to the notation above for the zoning conditional use permit, it also cannot be issued prior to completion of the EIS process required by the companion decision.  Again, it is appropriate to render conclusions on the merits of the shoreline permit component, for the sake of thoroughness and full information of the parties, and also so that it is decided without the necessity of an EIS if it is found to warrant outright denial on regulatory grounds.

6.
As found in the above Findings, the proposal does not conform to the SMMP and does not conform to the consistency requirements of SCC 32.50.100.  As the proposal does not conform to the criteria for issuance of a substantial development permit, it must be denied.

7.
The requested Shoreline Management Substantial Development Permit shall be denied on regulatory grounds as well as for the procedural reasons noted above.

DECISION

Based on the foregoing Findings and Conclusions, the requested zoning conditional use permit is denied.

Also based on the foregoing Findings and Conclusions, the requested Shoreline Management Substantial Development Permit is denied.

Decision issued July 31, 2002.


_______________________


Peter T. Donahue,


Deputy Hearing Examiner

EXPLANATION OF RECONSIDERATION PROCEDURES

Zoning Conditional Use Permit

The zoning conditional use permit component of this Hearing Examiner decision is final and conclusive with right of appeal to the County Council.  However, the reconsideration process has been elected pursuant to SCC 2.02.167(1), and therefore reconsideration by the Examiner must first be sought by one or more parties before an appeal of the Examiner’s decision may be filed with the County Council.  No appeal may raise an issue which was not raised in a Petition for Reconsideration.  For more information about appeal procedures, see Chapter 2.02 SCC.

Shoreline Management Substantial Development Permit

The Shoreline Management Substantial Development Permit component of this Hearing Examiner decision is final and conclusive with right of appeal to the state Shorelines Hearings Board.  However, the reconsideration process has been elected pursuant to SCC 2.02.167(1), and therefore reconsideration by the Examiner must first be sought by one or more parties before an appeal of the Examiner’s decision may be filed with the state Shorelines Hearings Board.  For more information about appeal procedures, see Chapters 2.02 and 21.16 SCC and Chapter 90.58 RCW.

Reconsideration Process

The following paragraphs summarize the reconsideration process.  For more information about reconsideration procedures, please see Chapter 2.02 SCC.

Any Party of Record may request reconsideration by the Hearing Examiner.  A Petition for Reconsideration must be filed in writing with the Office of the Hearing Examiner, 2802 Wetmore Avenue, 2nd Floor, Everett, Washington (Mailing address: 3000 Rockefeller Avenue, M/S #405, Everett WA  98201) on or before August 12, 2002.  There is no fee for filing a Petition for Reconsideration.

A Petition for Reconsideration does not have to be in a special form but must:  contain the name, mailing address and daytime telephone number of the petitioner, together with the signature of the petitioner or of the petitioner’s attorney, if any; identify the specific findings, conclusions, actions and/or conditions for which reconsideration is requested; state the relief requested; and, where applicable, identify the specific nature of any newly discovered evidence and/or changes proposed by the applicant.

The grounds for seeking reconsideration are limited to the following:

(a)
the Examiner exceeded his jurisdiction;

(b)
the Examiner failed to follow the applicable procedure in reaching his decision;

(c)
the Examiner committed an error of law or misinterpreted the applicable comprehensive plan, provisions of Snohomish County Code, or other county or state law or regulation;

(d)
the Examiner’s findings, conclusions and/or conditions are not supported by the record;

(e)
newly discovered evidence alleged to be material to the Examiner’s decision which could not reasonably have been produced at the Examiner’s hearing; and/or

(f)
changes to the application proposed by the applicant in response to deficiencies identified in the decision.

Petitions for Reconsideration will be processed and considered by the Hearing Examiner pursuant to the provisions of SCC 2.02.167.  Please include the county file number in any correspondence regarding this case.

Staff Distribution:

Department of Planning and Development Services:  Coons/E. Olson

The following statement is provided pursuant to RCW 36.70B.130:  “Affected property owners may request a change in valuation for property tax purposes notwithstanding any program of revaluation.”  A copy of this Decision is being provided to the Snohomish County Assessor as required by RCW 36.70B.130.

� 	During the hearing, the applicant orally withdrew Phase 2 from the request for conditional use permit and shoreline management substantial development permit, reducing the permit consideration from the two-phase eight-antenna facility to the Phase 1 array of four antennas.�����  The eight-antenna total project objective remained under consideration for environmental review under SEPA (see companion decision on DNS appeal).


� 	A Flood Hazard Permit is also requested under Title 27 SCC; that is a matter under the administrative permit authority of the Department of Planning and Development Services (PDS).


� 	The confluence of the Snoqualmie and Skykomish Rivers, forming the Snohomish, lies upstream of the site approximately four miles as the crow flies, maybe five river miles, very close to the SR 522 bridge crossing.


� 	Aka Shorts School Road.


� 	The Examiner’s field visits are authorized by SCC 2.02.100(10) and Hearing Examiner Rule of Procedure 416, and are required in the case of shoreline permit applications by SCC 21.16.070(4).  The observations through April, 2002 were memorialized and distributed to the principal parties to allow for their review and response (see Exhibit 1164).  Site visits are also generally in order for the purpose of confirming evidence. [Christensen v. Gensman, 53 Wn.2d 313, 318]  


� 	The hearing was commenced on Day 156 of the normal 120-day deadline for decision established by SCC 32.50.110(1).  The case involves extraordinary volume and complexity.


� 	The EIS requirement is moot at this juncture (for Phase 1, at least) given the permit denials on regulatory grounds.  (See SCC 23.16.280)


� 	But see the Shoreline Management Substantial Development Permit section herein.


� 	The present proposal is a reduction from previous versions submitted to the County for permit approval.  The initial version consisted of eight guyed towers, five at 466 feet in height and three at 425 feet.  That was reduced to a version near the present one, except that the single taller tower would have been 425 feet in height instead of the current 349 feet.  The 349 foot height final revision is an 18 percent reduction from the 425 foot height.  The horizontal configuration of the antennas, i.e., ground locations, did not change in the latest revision.


� 	As amended through the years, the last amendments being those embodied in Ordinance 93-036 adopted in June 1993.  As the 1993 amendments have not been fully incorporated into the prior text of the published SMMP, consult the pertinent text of the amending ordinances (placed at the beginning of the latest published SMMP text version) as well as the published text.  Page number references are to those of the published SMMP text except where indicated otherwise.


� 	The entirety of the site is designated a flood hazard area.


� 	During closing argument, PDS attempted to introduce oral evidence that the wedding facility use is not in compliance with zoning regulations.  The evidentiary record had already been closed, and the assertion is disregarded.


� 	Consisting of the Kenwanda and Kenwanda Park subdivisions and some short-platted lots.


� 	As defined by Chapter 32.10 SCC (the Critical Areas Regulations; CAR).


� 	Nighttime; 35,000 watts (35 kW) during the day.


� 	The multiple antenna configuration is necessary to “shape” the transmitted signal so as not to bleed into the authorized service areas of other stations transmitting at or near the same frequency.


� 	As opposed to review for disclosure of significant adverse environmental impacts under SEPA; see companion decision on DNS appeal.


� 	“Recognize and compensate for variations and degree of technological processes and equipment as related to the factors of noise, smoke, dust, fumes, vibration, odors, and hazard or public need;”


� 	PDS avers that it “evaluated” the proposal against the overlooked criteria, but simply did not include such analysis in the formal staff report.


� 	In considering shoreline issues, it is in some cases appropriate to draw a distinction between shorelines which are in close proximity to the actual or discrete waterway versus situations where a site is technically shoreline only by virtue of designation as a regulatory shoreline (even when the actual waterway may be several miles distant, such as in the case of other areas of the entire broad Snohomish River floodplain).  While the Examiner acknowledges the morphology of rivers meandering within their floodplains, both short- and long-term, and supposes that a “millennial” perspective would be in order, a test of reasonableness compels some differential of sensitivity to certain issues such as shoreline visibility, where visibility from or of the actual shoreline is of a greater shoreline sensitivity than visibility from or of technical “shorelines” which are quite distant from actual waterways.
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