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MEMORANDUM ORDER

BUA, District Judge.

This is a class action challenging the constitutionality of a Burbank, Illinois ordinance that regulates Amateur and Citizens Band Radio Service communications. Before this Court is the plaintiffs’ motion for class certification. For the reasons stated herein, the plaintiffs’ motion for class certification is granted.

This action is brought by ten individuals on behalf of themselves and all others similarly situated. The plaintiffs are all residents of Burbank, Illinois and are licensed [Page 61] by the Federal Communications Commission (FCC) in the Amateur Radio Service and/or the Citizens Band Radio Service, as authorized by the Communications Act of 1934, 47 U.S.C. § 151, et seq. Each of the plaintiffs operates or maintains a licensed Amateur Radio or authorized Citizens Band Radio station within the City of Burbank, Illinois.

The class that plaintiffs seek to represent consists of all residents of the City of Burbank, Illinois who hold operator and station licenses issued by the FCC in the Amateur Radio Service or Citizens Band Radio Service and who operate or maintain a radio station licensed or authorized by the FCC in either Service within the corporate limits of Burbank, Illinois. Plaintiffs estimate that the class consists of approximately 52 licensed Amateur Radio Service operators and in excess of 200 licensed or authorized Citizens Band Radio Service operators and stations.

The ordinance in question was enacted by the City of Burbank, Illinois and regulates radio frequency interference and the size, location and height of Amateur Radio and Citizens Radio Service antennas. The ordinance is challenged on its face and as applied. The complaint alleges two specific factual instances illustrating the unconstitutionality of the ordinance as applied.

Plaintiffs’ complaint requests declaratory and injunctive relief. Plaintiffs have moved to have this Court certify the proposed class and to allow this suit to be maintained as a class action pursuant to Fed.R.Civ.P. 23(b)(2).

In order to be certified under Rule 28, a class action must satisfy all of the requirements of Rule 23(a) and qualify under at least one of the three subdivisions of Rule 28(b). Rule 23(a) has four requirements: (1) the class must be so numerous that joinder of all members is impracticable; (2) there must be questions of law or fact common to the class; 3) the claims or defenses of the representative parties must be typical of those of the class; and (4) the representative parties must be able to fairly and adequately protect the interests of the class. As regards Rule 23(b), plaintiffs assert that subdivision (b)(2) is applicable. This subdivision requires that “the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole.” Each requirement will be analyzed to determine whether it is met.

Rule 23(a)(1) requires that “the class is so numerous that joinder of all members is impracticable.” No consistent standard for numerosity has been developed. The issue of numerosity is resolved by consideration of the particular circumstances surrounding each case. Cypress v. Newport News General & Nonsectarian Hospital Assn., 375 F.2d 648, 653 (4th Cir. 1967). No specific number is required to maintain a class action. Ballard v. Blue Shield of Southern West Virginia, Inc., 543 F.2d 1075, 1080 (4th Cir.1976). Courts have certified classes containing as few as twenty members. Arkansas Education Assn. v. Board of Education, 446 F.2d 763 (8th Cir.1971). A good faith estimate of the number of class members is sufficient to satisfy the numerosity requirement. Long v. Thornton Township High School Dist. 205, 82 F.R.D. 186, 189 (N.D.Ill.1979).

Plaintiffs estimate that the proposed class consists of over 250 members. They state that there are over 52 licensed operators in the Amateur Radio Service and over 200 operators in the Citizens Band Radio Service who reside within the City of Burbank. As joinder of over 250 people is clearly impractical, it would appear that the numerosity requirement is satisfied.

Defendants assert that plaintiff’s complaint alleges two instances of unconstitutional conduct involving not 250 individuals but two who could easily be joined. Were Plaintiff’s complaint merely a challenge to the ordinance’s constitutionality as applied, defendant’s argument would have some merit. However, the instant lawsuit also involves a facial challenge by the 250 individuals who are subject to the ordinance. Thus, the issue is not whether two people [Page 62] can be joined but whether 250 people could be joined.

Defendants also assert that if the two individuals who were subject to application of the ordinance were joined, no need for class action would exist. Defendants contend that since the ordinance is being challenged on its face and as applied, any benefit resulting from declaring the ordinance unconstitutional would accrue to all potential class members. Defendants reason that class action is unnecessary since the named plaintiffs can achieve the same desired results. Defendants cite Alliance to End Repression v. Rockford, 565 F.2d 975 (7th Cir.1977), and Hernandez v. United States Fire Insurance Co., 79 F.R.D. 419, 429 (N.D.Ill.1978) as support for their contention that class certification may be denied when there is no need for class action. Defendants’ contention, however, is without merit.

The Seventh Circuit has clearly stated that “a Court may not deny class status because there is no ‘need’ for it.” Fujishima v. Board of Education, 460 F.2d 1355, 1360 (7th Cir.1972). Although for practical purposes unnecessary, class certification may not be denied on the ground of lack of need if the prerequisites of Rule 23 are met. Vergara v. Hampton, 581 F.2d 1281, 1284 (7th Cir.1978); Vickers v. Trainor, 546 F.2d 739, 747 (7th Cir.1976). 

Defendants’ reliance on Rochford and Hernandez, while seemingly well placed, nevertheless does not sway the Court. In Rochford, the Court in dicta and without citing precedent, suggested that “need” is an appropriate factor for consideration only if, inter alia, the suit is a facial challenge to a statute’s constitutionality and not a challenge to the statute as applied. As the court has previously noted, class certification in the instant case is warranted because of the number of individuals affected by the statute’s alleged facial unconstitutionality. Thus, were Rochford a correct recitation of the law of this Circuit, it would be quite persuasive. However, Rochford does not represent the law of this Circuit and has not been followed for the propositions relied upon by defendants.

Despite the well-reasoned urgings of Rochford, it does not appear that “need” is an appropriate factor for consideration in the determination of whether a case should proceed as a class action, even in matters involving facial challenges to a statute’s constitutionality. Indeed, both Fujishima, supra, decided prior to and ignored by Rochford, and Vergara, supra, decided after, involved facial challenges. In both cases, the Court plainly stated that need was not an appropriate factor for consideration. See also Vickers v. Trainor, 546 F.2d 739, 747 (7th Cir.1976).

Similarly, Hernandez does not support denial of class certification in the case at bar. In a footnote, the court in Hernandez stated that there is no need to certify a class for purposes of injunctive relief. Hernandez at 429. However, the suit in Hernandez did not involve injunctive relief and the court did certify the proposed class. The footnote regarding lack of need is mere dicta and is contrary to Fed.R.Civ.P. 23(b)(2) which authorizes class actions when injunctive relief is involved. In light of the clear position adopted by the Seventh Circuit regarding the need requirement in class actions, Hernandez does not compel denial of class certification in the case at bar based on lack of need. In light of the foregoing discussion, the numerosity requirement of Rule 23(a)(1) is clearly met in the instant case.

Rule 23(a)(2) requires that “there [must be] questions of fact or law common to the class.” All questions of fact and law need not be identical. There must be at least one common element of law or fact between all the class members. Like v. Carter, 448 F.2d 798 (8th Cir.1971). In the case at bar, the commonality requirement is satisfied as a common question of law exists in the interpretation and validity of the challenged Burbank ordinance.

Rule 23(a)(3) requires that “the claims or defenses of the representative parties [must be] typical of the claims or [Page 63] defenses of the class.” This requirement is satisfied unless the named plaintiffs present unique claims personal to them which are likely to be the major focus of litigation. See Patterson v. General Motors Corp., 631 F.2d 476, 481 (7th Cir.1980), cert. denied 451 U.S. 914, 101 S.Ct. 1988, 68 L.Ed.2d 304 (1981). The absence of conflict of interest is a criterion of typicality. 6 Ped.Proc., L.Ed. § 12:82.

The typicality requirement is satisfied. The legal claims of the class members are identical. The named plaintiffs do not possess any unique claims or defenses or have any interests which conflict with those of the other class members. The named plaintiffs challenge the constitutionality of the Burbank ordinance facially and as applied. The named plaintiffs and class members will all benefit identically from success of the case at bar. Although the named plaintiffs have differing factual circumstances, the differences do not alter the legal claims involved in the case at bar or create conflicting interests between the named plaintiffs and the other class members. Thus, there is no need for factual identity of the named plaintiffs’ claims and those of the class they seek to represent. Senter v. General Motors Corp., 532 F.2d 511, 514 (6th Cir.1976).

Rule 23(a)(4) requires that “the representative parties will fairly and adequately protect the interests of the class.” Two elements frequently employed to determine adequacy of representation are the skill of the attorney to prosecute the case and the lack of conflict between the representatives and those of the class. Eisen v. Carlisle and Jacquelin, 391 F.2d 555 (2nd Cir.1968); Massengill v. Board of Education, Antioch Community High, 88 F.R.D. 181 (N.D.Ill.1980). This requirement overlaps with that of Rule 23(a)(3). Thus, it usually focuses on whether the plaintiffs and counsel will vigorously prosecute the claims. The qualifications of counsel and the personal characteristics of the representatives are valid considerations. Susman v. Lincoln American Corp., 561 F.2d 86 (7th Cir.1977), Hernandez v. United Fire Insurance Corp., 79 F.R.D. 419 (N.D.Ill.1978).

The named plaintiffs will benefit from success in this action in the same manner as the class members. The named plaintiffs are subject to the challenged ordinance, providing incentive to adequately pursue this action. The named plaintiffs appear to be satisfactory representatives in this class action.

Plaintiffs’ attorneys also satisfy this requirement. Counsel are experienced in litigation and demonstrate the ability and interest to vigorously pursue this action.

All of the requirements of Rule 23(a) are satisfied. Certification of the class is proper if one of the three subdivisions of Rule 23(b) are met. Plaintiffs seek certification only under Rule 23(b)(2) which permits certification when “the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole.”

In this action, plaintiffs seek declaratory and injunctive relief. Plaintiffs contend that the defendants have enacted and enforced ordinances which violate their rights under the United States Constitution and federal statutes regulations. No money damages are requested.

The requirements of Rule 23(b)(2) are satisfied. This subdivision is applicable where broad questions of constitutional or statutory law are involved as are present in this action. See Watson v. Branch County Bank, 380 F.Supp. 945 (W.D.Mich.1974). By enacting and enforcing the challenged ordinance, the defendants have acted in a manner applicable to the class. The requested relief is appropriate under these circumstances.

Conclusion
For the reasons set out herein, it is clear that the requirements of Rule 28 are satisfied, justifying certification of the class. The class shall consist of all residents of the City of Burbank, Illinois who hold [Page 64] operator and station licenses in the Amateur Radio Service or Citizens Band Radio Service issued by the Federal Communications Commission and who operate or maintain a radio station licensed or authorized by the Federal Communications Commission in either Service within the corporate limits of the City of Burbank, Illinois. Thus, plaintiffs’ motion for class certification is granted and this action may be maintained as a class action under Fed.R.Civ.P. 23(b)(2).

IT IS SO ORDERED.
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CONSENT DECREE

INTRODUCTION

On September 10, 1992, the named Plaintiffs commenced a class action law suit in the United States District Court for the Northern District of Illinois on behalf of themselves and all other similarly situated residents of the City of Burbank, Illinois who hold operator and station licenses in the Amateur Radio Service or Citizens Band Radio Service issued by the Federal Communications Commission, and who operate or maintain a radio station licensed or authorized by the Federal Communications Commission in either service within the corporate limits of the City of Burbank, Illinois.  The Defendants are the City of Burbank, Illinois and the Mayor, Aldermen, and City Administrator of the City of Burbank.

[Page 2] The suit was based on the enactment of Ordinance 9-4-82, on March l0, 1982, by the City Council of the City of Burbank, Illinois.  Ordinance 9-4-02 imposed a one year moratorium on the issuance of permits for amateur radio and citizens band antennas, required applicants for such permits to furnish evidence of insurance, a $5,000.00 bond, limited amateur radio and citizens radio antennas to the applicable building height of 35 feet in each residential district, and imposed annual inspection fees, unrelated to the cost of such inspection, for each antenna. The Ordinance also imposed severe monetary penalties of as much as $1,000.00 for the transmission of a signal alleged to cause interference to home electronic entertainment equipment, or for the violation of the terms of the ordinance.

The law suit alleges that Ordinance 9-4-82 violates Plaintiffs’ statutory rights under the Communications Act of 1934, and their constitutional rights under the Supremacy Clause and the First Amendment of the United States Constitution. Plaintiffs also claimed that the Ordinance violates their rights under the due process and equal protection clauses of the Fourteenth Amendment of the Constitution.  Plaintiffs sought declaratory and injunctive relief against the enforcement of the provisions of Ordinance 9-4-92 on behalf of themselves and all other licensed or authorized Amateur Radio or Citizens Radio operators residing in Burbank, Illinois.

[Page 3] Defendants responded to the allegations of the Complaint by filing a Motion to Dismiss, alleging that no federal jurisdiction existed, and further alleging that Plaintiffs had failed to state a claim upon which relief could be granted.  After denial of their Motion to Dismiss by the Court on June 2, 1983, Defendants caused ordinance 9-4-82 to be amended by Ordinance 32-4-03.  Defendants thereafter answered Plaintiffs’ Complaint, denying the allegations thereof.  Plaintiffs alleged that their statutory and constitutional rights continued to be violated by the amended ordinance. On February 16, 1984, the Court granted Plaintiffs’ Motion for Class Certification.  Borowski v. City of Burbank, 101 F.R.D. 59 (1984).

During the process of discovery, the parties by their attorneys, entered into settlement negotiations.  After lengthy settlement discussions, Plaintiffs and Defendants have agreed to resolve this case by the entry of a consent decree.  This agreement is made solely for the purpose of settlement of all of Plaintiffs’ legal claims, without admission by the Defendants that any of their past or present policies violate Plaintiffs’ rights under the United States Constitution or applicable federal statutes or regulations.

The Court having assessed the fairness, adequacy and reasonableness of the proposed consent decree; and having considered the possible benefits of continued litigation as compared with the benefits of settlement by consent decree; and [Page 4] being of the opinion that the decree represents a fair, adequate and reasonable resolution of the competing interests of the parties; and further being convinced that the decree is fair, reasonable, and adequate to resolve the matters in dispute and should be approved pursuant to Federal Rule of Civil Procedure 23(e), it is hereby ORDERED, ADJUDGED, and DECREED:

JURISDICTION

This Court has jurisdiction over the parties and over Plaintiffs’ constitutional and statutory claims pursuant to 28 U.S.C. §§ 1331, 1337, and 1343.

CLASS CERTIFICATION

This action is properly maintainable as a class action pursuant to Federal Rule of Civil Procedure 23(a) and (b)(2).  The Court finds that: (1) the class is so numerous that joinder of all members is impracticable; (2) there are questions of law and fact common to the class; (3) the representative parties and their claims are typical of the class; and (4) the representative parties fairly and adequately protect the interests of the class.  The class consists of:

All residents of the City of Burbank, Illinois who hold operator and station licenses in the Amateur Radio Service or Citizens Band Radio Service issued by the Federal Communications Commission, and who operate or maintain a radio station licensed or authorized by the Federal Communications Commission in either service within the corporate limits of the City of Burbank, Illinois.

[Page 5]
TERMS OF THE SETTLEMENT

1.
Within 30 days of the entry of this Decree, Defendants agree to enact, and to keep in force, an ordinance amending Chapter 4, Article VII, Buildings and Structures, of the Municipal Code of the City of Burbank.  The ordinance shall be in substantially the following form and provide for the following definitions and provisions:

A.
Section 4-295 Amateur Radio/Citizens Radio Antennas-definitions.

The following definitions shall apply in the interpretation and enforcement of this division of Chapter 4, Buildings and Structures:

(1)
“Antenna” shall mean the arrangement of wires or metal rods used in the sending and receiving of electromagnetic waves.

(2)
“Antenna Support Structure” shall mean any structure, mast, pole, tripod, or tower utilized for the purpose of supporting an antenna or antennas for the purpose of transmission or reception of electromagnetic waves by federally licensed amateur radio or citizens band radio operators.

(3)
“Antenna Height” shall mean the overall vertical length of the antenna support structure above grade, or if such system is located on a building, then the overall vertical length [which] includes the height of the building upon which the structure is mounted.

B.
Section 4-296. Permit required.

It shall be unlawful for any person to install, construct or increase the height of any antenna support structure without first obtaining a building permit, except that no permit shall be required if the height of the antenna support structure (excluding the height of any building to which the antenna support structure is attached) is less than 12 feet.

C.
Section 4-297. Application.

Applications for a building permit required in Section 4-296 shall be made upon such forms requested by the city and shall have attached thereto the following items:

[Page 6]


1.
A location plan for the antenna support structure;

2.
Manufacturer’s specifications for the antenna support structure and details of footings, guys and braces. 

3.
A copy of the applicant’s homeowner or renters insurance policy. 

4.
A permit fee not to exceed $15.00 for group mounted or $10.00 for roof mounted antenna support structures.

D.
Section 4-298. Height limitation.

No antenna Support structure shall be installed, constructed, or increased to exceed 65 feet above grade in single-family residential zoning districts or 30 feet above the height limitation allowed if located in a multi-family residential or commercial zoning district.

E.
Section 4-299. Construction requirements.

(a)
Materials.  Antenna support structures must be constructed from one of the following materials: Aluminum, galvanized steel, or equally weather resistant steel.  All ground mounted antenna support structures exceeding 35 feet in height shall be mounted in concrete, or erected in such a manner so as to be able to withstand a minimum wind velocity of 80 M.P.H. (impact pressure of 25 pounds per square foot).

(b)
For non-commercially manufactured antenna support structures, the thickness of steel used in such antenna support structures shall be not less than one-thirtysecond inch (1/32”) and galvanized.  Where non-commercially manufactured antenna support structures are constructed of aluminum tubing, the minimum wall thickness of the tubing shall be not less than one-sixteenth (1/16”) inch.

(c)
Electrical Requirements.  All antenna support structures, whether ground or roof mounted, shall be grounded.  Grounding shall be in accordance with the provisions of the Chicago Electrical Code, and for ground mounted towers, shall consist of a minimum of one ground rod a minimum of five-eighths inch in diameter and eight feet in length. The ground conductor shall be a minimum of #10 GA copper; however, in all instances, construction shall follow the manufacturer’s requirements for grounding.

[Page 7]

F.
Section 4-300.   Restrictions
(a)
No antenna shall protrude in any manner upon the joining property without the written permission of the joining property owner; and no antenna shall protrude upon the public way.

(b) Ground mounted antenna support structures may be erected only in a rear or side yard; except that no antenna support structure may be erected in a required side yard setback.  The erection of “windmill type towers” with base dimensions exceeding four feet between each leg is prohibited on residential lots less than 40 feet wide.

G.
Section 4-301.  Exemptions.

This ordinance shall not affect any existing antenna support structure, utilized by federally licensed amateur radio or federally authorized citizens radio service stations, which has been constructed and which is in place prior to the date of the passage of this ordinance; provided however, that such antenna support structures must comply with the grounding requirements of Section 4-299(c), and further provided that owners of existing antenna support structures submit to the Building Department, within 90 days of the date of this Ordinance, the documentation required by Section 4-297, less the required fee.

2.
Defendants shall further provide as part of their amendment to Chapter 4, Section VII, that Ordinances 9-4-82 and 32-4-83 are repealed, and that all other ordinances or codes of the City of Burbank in conflict with the provisions of the amendment shall be repealed insofar as they conflict with the provisions of the Ordinance set forth [in] Section 1 of this Consent Decree.

3.
Defendants agree to promptly process applications for antenna support structure building permits submitted to the Building Department by Plaintiffs and members of the plaintiff class.  Building permits for antenna support structures shall be issued or denied within 10 working days of the date of application.  Denials of applications shall be in writing, listing the reasons for the denial.  Copies of written denials [Page 8] of building permit applications for the erection of an antenna support structure submitted by members of the class will be sent to counsel for the plaintiff class for a period of two years after the enactment and publication of the ordinance called for by this Decree.

4.
Defendants agree to maintain the provisions of the Ordinance set forth in Section 1 in full force and effect as to present and future members of the class.  Defendants agree to give 60 days written notice to counsel for the Plaintiff class by certified, return receipt mail, of any proposed ordinance, amendment to any other ordinance, or the proposed adoption of any building or electrical code which might conflict with the provisions of the Ordinance set forth in this Decree.

5.
This matter is hereby dismissed with prejudice: however, the Court shall maintain continuing jurisdiction for the purpose of enforcement of the terms of this Decree.  The matter of attorneys’ fees is hereby reserved.
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