IN THE UNITED STATES DISTRICT COURT e
FOR THE SOUTHERN DISTRICT OF TEXAS  souihors Dy ot o

Pad )

HOUSTON DIVISION s
AUG 27 2500

ORIN SNOOK, g Michae! N, Milby, Clerk of Court
Plaintiff, §
V. g CIVIL ACTION NO. H-03-243
CITY OF MISSOURI CITY, TEXAS, g
Defendant. g
ORDER

Beginning on May 20, 2003, and ending on May 22, 2003, the Court conducted
abench trial in the above-entitled matter at which the parties presented oral argument,
evidence, and thereafter submitted briefs. Having considered the argument,
testimony, submissions on file, and applicable law, the Court enters the following
opinion and order. Any finding of fact that should be construed as a conclusion of
law is hereby adopted as such. Any conclusion of law that should be construed as a
finding of fact is hereby adopted as such.

INTRODUCTION

This is a suit to determine whether Defendant City of Missouri City’s
regulation of Plaintiff Orin Snook’s amateur radio tower and antenna is preempted
under federal law, particularly the FCC’srule PRB-1, 101 F.C.C.2d 952, 50 Fed. Reg.

38,813 (1985). Plaintiff Orin Snook (“Snook”) brought suit against Defendant City

D



of Missouri City, Texas (the “City”) complaining that Ordinance O-01-42, enacted
September 4, 2001, is preempted by federal law. Snook’s complaint seeks declaratory
and injunctive relief allowing Snook to maintain the tower and antenna array, as well
as damages. Snook asserts a 42 U.S.C. § 1983 claim premised upon the City’s
alleged denial of due process rights by engaging in arbitrary and capricious zoning
action. Snook seeks damages and attorney’s fees under 42 U.S.C. §§ 1983 and 1988;
declaratory relief that the City has engaged in bad faith or unwarranted prosecutions;
and injunctive relief to prevent the City from enforcing the allegedly invalid
ordinance and from continuing prosecution of the municipal violations. Snook asks
the Court to declare that the zoning ordinances involve an ex post facto application
and are thus invalid.

The City claims its regulation of Snook’s tower is not preempted. It further
denies that Snook had a vested right in his 1999 building permit application; that
PRB-1 creates a right, privilege, or immunity cognizable under § 1983; that Snook
was immune from prosecution under the ex post facto clause; or that the City
maliciously prosecuted Snook. Additionally, the City contends that portions of
Snook’s § 1983 claim are barred by statutes of limitations and the malicious

prosecution claim is barred by sovereign immunity.



FINDINGS OF FACT

PLAINTIFF ORIN SNOOK

1.

From 1996 through the present, Snook and his family have resided at 3719
Stoney Crest, Missouri City, Texas (the “Property”).

Snook purchased the unimproved real property (a 0.958 acre-tract) with the
intent to build a homestead and to erect an amateur radio antenna array. After
surveying various sites that might be amenable to the construction of an
amateur radio antenna tower and array, Snook chose this particular location
because there were no deed restrictions related to towers.

The Property is in the Silver Ridge Subdivision. When Snook purchased the
Property, there were no deed restrictions related to towers. In 1999, Snook’s
neighbors initiated a process to amend their deed restrictions to limit, among
other things, antennas and towers. Meanwhile, Snook sought a permit from the
City to construct a tower on his Property. After Snook constructed his tower,
the neighbors adopted restrictions to prohibit construction of towers. Snook’s
tower is grandfathered from those deed restrictions because he built his tower
prior to adoption of the amendment.

Orin Snook and his wife, Angela Snook, have been amateur radio licensees or

“ham” radio operators for thirty years. Snook holds, and has held at all























































































































































































