IN THE UNITED STATES DISTRICT COURT e
FOR THE SOUTHERN DISTRICT OF TEXAS  souihors Dy ot o

Pad )

HOUSTON DIVISION s
AUG 27 2500

ORIN SNOOK, g Michae! N, Milby, Clerk of Court
Plaintiff, §
V. g CIVIL ACTION NO. H-03-243
CITY OF MISSOURI CITY, TEXAS, g
Defendant. g
ORDER

Beginning on May 20, 2003, and ending on May 22, 2003, the Court conducted
abench trial in the above-entitled matter at which the parties presented oral argument,
evidence, and thereafter submitted briefs. Having considered the argument,
testimony, submissions on file, and applicable law, the Court enters the following
opinion and order. Any finding of fact that should be construed as a conclusion of
law is hereby adopted as such. Any conclusion of law that should be construed as a
finding of fact is hereby adopted as such.

INTRODUCTION

This is a suit to determine whether Defendant City of Missouri City’s
regulation of Plaintiff Orin Snook’s amateur radio tower and antenna is preempted
under federal law, particularly the FCC’srule PRB-1, 101 F.C.C.2d 952, 50 Fed. Reg.

38,813 (1985). Plaintiff Orin Snook (“Snook”) brought suit against Defendant City

D



of Missouri City, Texas (the “City”) complaining that Ordinance O-01-42, enacted
September 4, 2001, is preempted by federal law. Snook’s complaint seeks declaratory
and injunctive relief allowing Snook to maintain the tower and antenna array, as well
as damages. Snook asserts a 42 U.S.C. § 1983 claim premised upon the City’s
alleged denial of due process rights by engaging in arbitrary and capricious zoning
action. Snook seeks damages and attorney’s fees under 42 U.S.C. §§ 1983 and 1988;
declaratory relief that the City has engaged in bad faith or unwarranted prosecutions;
and injunctive relief to prevent the City from enforcing the allegedly invalid
ordinance and from continuing prosecution of the municipal violations. Snook asks
the Court to declare that the zoning ordinances involve an ex post facto application
and are thus invalid.

The City claims its regulation of Snook’s tower is not preempted. It further
denies that Snook had a vested right in his 1999 building permit application; that
PRB-1 creates a right, privilege, or immunity cognizable under § 1983; that Snook
was immune from prosecution under the ex post facto clause; or that the City
maliciously prosecuted Snook. Additionally, the City contends that portions of
Snook’s § 1983 claim are barred by statutes of limitations and the malicious

prosecution claim is barred by sovereign immunity.



FINDINGS OF FACT

PLAINTIFF ORIN SNOOK

1.

From 1996 through the present, Snook and his family have resided at 3719
Stoney Crest, Missouri City, Texas (the “Property”).

Snook purchased the unimproved real property (a 0.958 acre-tract) with the
intent to build a homestead and to erect an amateur radio antenna array. After
surveying various sites that might be amenable to the construction of an
amateur radio antenna tower and array, Snook chose this particular location
because there were no deed restrictions related to towers.

The Property is in the Silver Ridge Subdivision. When Snook purchased the
Property, there were no deed restrictions related to towers. In 1999, Snook’s
neighbors initiated a process to amend their deed restrictions to limit, among
other things, antennas and towers. Meanwhile, Snook sought a permit from the
City to construct a tower on his Property. After Snook constructed his tower,
the neighbors adopted restrictions to prohibit construction of towers. Snook’s
tower is grandfathered from those deed restrictions because he built his tower
prior to adoption of the amendment.

Orin Snook and his wife, Angela Snook, have been amateur radio licensees or

“ham” radio operators for thirty years. Snook holds, and has held at all



relevant times, the highest federal amateur radio license with the maximum

attendant rights. Snook is a regional emergency amateur radio coordinator

within the Southern District of Texas, Houston Division.

DEFENDANT MISSOURI CITY

The City of Missouri City, Texas is a home rule municipality of the State of

Texas. The City is governed by a City Council consisting of a Mayor and six

council members. The City operates under a city manager form of government.

A)
B)

C)

D)

James Thurmond is the City Manager.

Wayne Neumann is the Director of Planning and is responsible for the
administration of the City’s planning, zoning, and building permit
functions.

Carolyn Kelly is an Assistant City Attorney. She also serves as the
City’s Municipal Court Prosecutor and is responsible for the prosecution
of cases in Municipal Court.

Mary Holton is the City Planner.

SNOOK’S ON-SITE TESTING AND ANALYSIS

6.

Drawing on his experience as an engineer and amateur radio operator, Snook

conducted tests from his property site to determine the type of antenna array

that would produce a level of effective communications necessary for

emergency and amateur radio communications.

Snook considered the variables that impact effective emergency or other

amateur radio communications and the changes those variables undergo over



10.

11.

the passage of hours or days.

In his testing and analysis, Snook considered that effective emergency
communications would require an ability to communicate from his antenna
with the taller repeater towers in the area, from his antenna to shorter vehicles
on the ground in the immediate vicinity, from his antenna to lower antenna
arrays 1f the taller repeater towers crashed or were inaccessible during an
emergency, from his antenna to cities throughout Texas, Louisiana, and the
United States, and from his antenna to various cities throughout the world as
necessary.

To conduct effective emergency operations, Snook must be able to achieve at
least a 75 to 90 percent successful signal under the changing variables that
impact emergency or other amateur radio communications.

Snook conducted tests on his real property utilizing various equipment to
assess and evaluate the variables that would impact his communications.
Between 1996 and 1999, Snook erected a 20-meter antenna, 40-meter antenna,
80-meter loop antenna, and Very High Frequency/Ultra High Frequency
(“VHF/UHF”) antenna at various heights on his real property. He attempted
communications with these arrays at the various heights and used different

devices to measure the effectiveness of the attempted communications.



12.

13.

14.

Based on his on-site testing, Snook was unable to achieve effective emergency
or other communications on any antenna array at 35 feet, 65 feet, or any other
height lower than the corresponding heights of the trees on his real property.
Snook determined that his antenna array could not work effectively if it were
located within the canopy of the trees because, among other factors, the
location and concentration of the trees created a false ground effect at the tops
of the trees, distorting the required radiation pattern of his radio
communications. When Snook’s antenna arrays were located lower than the
tops of the trees, he could not successfully reach the necessary repeaters or
ground level vehicles. Pursuant to his on-site testing, Snook concluded that his
antenna arrays required a height of at least 15 to 20 feet above the tops of the
trees.

Snook determined that his antenna array also requires an area of rotation of 360
degrees for at least one antenna. The tightly bunched trees on his property
would provide a visual screen for the antenna support structure, but also
precluded 360 degree rotation of any of the antenna array.

Snook estimated the height of the trees before he erected the antenna support
structure to be between 60 and 80 feet. He subsequently climbed the antenna

support structure and found the tree heights to range between 70 and 85 feet.



15.

16.

17.

18.

Snook used on-site testing as a starting point to determine the height and array
of antennas necessary to produce effective emergency and other
communications. Based on his emergency and amateur radio experience, he
estimated that an antenna array of 180 to 185 feet high would be optimal.
Considering neighborhood aesthetics, Snook computed thata 100-foot support
structure (that would also function as part of the antenna array) with an antenna
array extending an additional 12 to 15 feet would be an acceptable minimal
compromise that would not preclude his effective emergency amateur radio
operations. Snook understood that Memorandum and Order PRB-1 issued by
the FCC (“PRB-1") required such an analysis. He was familiar with PRB-1
and the federal regulations promulgated by the FCC that expressly governed
emergency amateur communications.

Snook determined that the trees on the real property screened much of the
antenna support structure from the normal eye-level line of sight with a portion
of the top of the antenna support structure and antenna array exposed at the 70
to 80-foot line of sight. Snook also determined that the antenna support
structure and antenna array would be no more conspicuous than the taller
television transmission towers on the same horizon line of sight.

In 1999, Snook reviewed the City’s ordinances and was unable to locate any



19.

20.

21.

applying directly to his proposed antenna support structure.

Snook met with City officials, including Oscar Arevalo, the Chief Building
Official, on several occasions regarding construction of the tower and antenna
array. When Snook inquired about the type of permit he needed to obtain, the
City informed him he should apply for a building permit.

Snook was not certain whether Ordinance 15B of the 1999 zoning ordinance,
requiring a specific use permit for commercial towers, applied to ham radio
antenna. Thus, he consulted the City regarding the proper type of permit.

In 1999, the City was uncertain whether Ordinance 15B applied to ham radio
antenna. This uncertainty was demonstrated in Snook’s conversations with
City officials and in the notes of the public zoning hearing regarding
amendment to Section 15B of the zoning ordinance, which states: “Mr.
Neumann said there was also confusion about towers that required [specific

use permits] and those which did not.”

FCC REGULATIONS

22.

The Federal Communications Commission (the “FCC”) restricts the bands at
which each individual licensee can operate. For emergency communications
within the Southern District of Texas, Houston Division, the FCC reserves

communications at certain frequencies in the 40 and 80-meter bands for the



exclusive use of individual licensees, such as Snook. The FCC made such
reservations under both the 40 and 80-meter bands because emergency
communications occur during both the day and night: one band works
effectively only during the day and the other band works effectively only at

night.

THE CITY’S REGULATIONS (THE 1981 AND 1999 ORDINANCES)

23.

24.

25.

26.

In 1981, the City adopted a comprehensive zoning ordinance, Ordinance 0-81-
1. This Ordinance required a specific use permit for the use of a radio,
microwave tower, or transmission site. A specific use permit is a site-specific
zoning amendment that can only be granted by the City Council. The 1981
zoning ordinance, however, does not mention amateur radio antennas.

The City has adopted comprehensive regulations related to the aesthetics of its
community, including height limitations on structures and buildings. The
City’s height limitations are more stringent than other cities in the Houston
Metropolitan Area.

Before the City Council grants a specific use permit, the City's Planning and
Zoning Commission must conduct a public hearing and submit a report
regarding the specific use permit to the City Council.

When considering a specific use permit, in accordance with Ordinance 0-81-1



27.

28.

29.

30.

the City Council considers, among other things, the following factors:
screening or buffering; landscaping and required yard, and other open space;
general compatibility with adjacent properties and other property in the district;
and the conformity of the proposed use with the zoning ordinance and
comprehensive plan. The City Council has the authority to deny a request for
a specific use permit.

The City has a zoning board of adjustment and appeals that has the power to
hear appeals by a person aggrieved by the action of an administrative official.
The City's zoning board of adjustment and appeals does not have the authority
to grant a variance for a use not permissible under the terms of the zoning
ordinance in the district involved.

The 1981 zoning ordinance contained severability provisions providing that if
any part of the ordinance is adjudged invalid for any reason, the remainder of
the ordinance would not be affected, impaired, or invalidated.

In January 1999, the City adopted Ordinance 99-04, amending its 1981 zoning
ordinance as it related to the construction and maintenance of towers within the
City. The 1999 tower ordinance also contained severability provisions.

The City added Section 15B to the 1999 tower ordinance. Section 15B defines

a tower as “a structure constructed as a freestanding structure or in association

10



31.

32.

with a building, other permanent structure or equipment, on which is located
one or more antennas intended for transmitting or receiving television, AM/FM
radio, digital, microwave, cellular, telephone, or similar forms of electronic
communication. The term includes alternative tower structures. The term
includes radio and television transmission towers, microwave towers, common
carrier towers, and cellular telephone towers. A tower does not include a
lightning rod, satellite dish antenna one meter in diameter or less, a receive-
only home television antenna, or any satellite dish antenna two meters or less
in diameter located in a nonresidential zoning district.”

The 1999 ordinance required that any tower be located at least 500 feet from
any residence.

When Snook purchased his property, it was zoned as residential (R-1). The
Property is also in an architectural overlay district, which requires specific
architectural details, such as exterior surfaces. The general height limitation

for all buildings and structures within the R-1 district is 35 feet.

SNOOK’S FIRST PERMIT APPLICATION

33.

34.

In December 1999, Angela Snook was employed by the City.
On December 22, 1999, based on the City’s instructions concerning a permit,

Snook, through his wife, Angela, submitted a building permit application to

11



35.

36.

37.

38.

Oscar Arevalo, along with a $15 building permit fee, for the construction of an
antenna support erection.

Snook, through his wife, submitted supporting documents and drawings to Mr.
Arevalo with the permit application. These documents and drawings included
acover letter that began: “Attached, please find the completed Building Permit
Application that I am led to believe is necessary to continue placement of a
100-foot amateur radio communications antenna. This is the minimum height
required after 3 years of extensive investigations, modeling and RF (radio
frequency) engineering. . . .”

In accordance with the practice at that time, Mr. Arevalo made a copy of
Snook’s single page form application. He then created a package containing
the copy of the application and the supporting documents, which he forwarded
to Mary Holton in the City Planning Department. Mr. Arevalo forwarded the
original application to the building clerk. The building clerk issued the permit
for an “antenna support erection.”

Upon filing the application and the supporting documents, the City needed to
consider the application, make factual findings, and attempt to negotiate a
satisfactory compromise under federal law.

At the time that Snook submitted his building permit application to the City,

12



39.

40.

41.

42.

43.

the City’s Planning Director, Wayne Neumann, was not familiar with47 C.F.R.
§ 97.15, adopting PRB-1. After reviewing the materials submitted by Snook,
Neumann determined that the 500-foot residential setback requirement
contained in the City’s zoning ordinance was inconsistent with PRB-1.
Neumann initiated the process to amend the City's zoning ordinances to
comply with PRB-1.

On January 19, 2000, James Thurmond, City Manager, confirmed that Snook
wanted “to put a 100 foot ham radio operator tower” on his real property.
Mr. Arevalo and Mary Holton, the City Planner, reviewed Snook’s application.
They concluded that Snook had complied with the necessary requirements
under the City’s ordinances to issue a building permit.

Mr. Arevalo and Ms. Holton reviewed the governing federal law for the first
time after receipt of Snook’s application. They recommended that the City
issue Snook whatever permit was necessary under the relevant federal law.
The City rejected the recommendation of Mr. Arevalo and Ms. Holton.
Early in the process, the City failed to conduct sufficient analysis under the
governing federal law. The City did not hire an expert until August 2001,
more than one and a half years after Snook’s initial request.

Snook made himself available for questions and offered to provide more data
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