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SUMMARY OF PROCEEDINGS
Nature of the Case

Plaintiff Gerald Smith sued for a declaratory judgment that construction of two amateur radio antenna towers on his A-2 zoned property in Bernalillo County was permissible under the County zoning ordinance.  The County had issued a building permit for construction of the antenna towers but subsequently took the position that the towers violated the ordinance and ordered Plaintiff to stop work.  Several neighboring property owners intervened in the action to support the County’s position.  The district court refused relief, holding that the antenna towers were not a permissive use under the zoning ordinance.  From the adverse judgment of the district court, Plaintiff appeals.

Course of Proceedings and Disposition in the Court Below

Smith’s initial complaint sought declaratory relief and damages.  (R.P. 1.)  Smith withdrew his damage claims at trial.  (Tr. 11/00 at 94-95.)  This appeal focuses on Smith’s declaratory judgment claim.  


After unsuccessfully seeking a temporary restraining order against Smith (R.P. 17, 71), the County filed its answer (R.P. 83).  Around the same time, a group of neighboring property owners filed an application to intervene in the lawsuit in opposition to Smith.  (R.P. 73.)  The district court allowed intervention.  (R.P. 155; see R.P. 157.)  A number of intervenors who refused to participate in discovery were subsequently dismissed from the action.  (R.P. 229.)  


Smith filed a motion for summary judgment (R.P. 101), which was denied (R.P. 279).  The case came on for a bench trial in November 2000.  (See Tr. 11/00.)  Rather than ruling on the merits, the court issued a letter decision (R.P. 298) and order (R.P. 301) “remanding” the case to the Bernalillo County Planning Commission (CPC) for development of a more complete factual record relating to the County’s interpretation of its zoning ordinance.  Although the case did not arise out of a prior proceeding before the CPC, the parties did not object to the remand procedure ordered by the court.  The CPC held a hearing in February 2001 after which it endorsed the interpretation of the ordinance that had been adopted by the County’s zoning officials.  (R.P. 325-27.)  The record of the CPC hearing was filed with the district court. (R.P. 328-499.)  The court held an additional hearing in May 2002 to allow the parties to address the merits of Smith’s declaratory judgment claim in light of the proceedings on remand.  (See Tr. 5/02.)


The district court issued a letter decision (R.P. 523) denying Smith’s request for declaratory relief and upholding the County’s position.  The court entered findings of fact and conclusions of law (R.P. 562) and a judgment (R.P. 571) from which Smith has appealed (R.P. 575).  The district court stayed enforcement of its judgment pending appeal.  (R.P. 573.)

Statement of Facts

Smith’s Antenna Towers

Smith is an amateur radio operator (or “ham” operator) licensed by the Federal Communications Commission.  (Tr. 11/00 at 32, 35.)  Amateur radio is a recreational or avocational type of activity; it is a hobby.  (R.P. 342.)  Most amateur radio activity is conducted from the amateur’s home.  (Tr. 11/00 at 48; R.P. 342.)  Although amateur radio is a hobby, the activities of radio amateurs are not purely recreational; amateur radio includes public service aspects that have been recognized by the FCC and other governmental agencies.  (R.P. 342-43.)


Smith has been a radio amateur for over 40 years.  (Tr. 11/00 at 35.)  In the past, Smith has used his skills as an amateur operator to manage the amateur radio station at the United Nations in New York City, to provide emergency communications during natural disasters, to assist United States military personnel overseas in communicating with their families, and to establish a communications network in Ethiopia to help relieve the severe famine in that country.  (R.P. 343.)  


In 1999 Smith moved to New Mexico.  (R.P. 345.)  His primary goal was to find a piece of residential property suitable for the construction of amateur radio antennas – property that was of adequate size, that was free from terrain obstructions, and that was not subject to zoning or private deed restrictions that would limit the height of amateur antenna towers.  (Id.; Tr. 11/00 at 16-17.)  Smith located a five-acre tract of land in the East Mountain area of Bernalillo County that was zoned A-2 (rural residential).  (Tr. 11/00 at 22; see Ex. T-5.)  By visual inspection and through the use of topographic maps and computer analysis, he determined that the terrain surrounding the property would not interfere with desired signal paths.  (R.P. 354; Tr. 11/00 at 17.)  From his real estate agent and a title company he determined that no restrictive covenants or other private restrictions would limit his intended use.  (Id.)


Smith consulted several Bernalillo County zoning officials in May or June 1999 about his plans to construct two amateur radio antenna towers on the property he had found.  These officials assured him that the County’s zoning regulations allowed amateur radio towers without height limitation in the A-2 zone and that he could construct his planned towers if he obtained a building permit.  (R.P. 345-46; Tr. 11/00 at 18-21, 63.)  Smith also obtained a copy of the Bernalillo County zoning ordinance and noted that the ordinance listed amateur radio antenna towers as a use exempted from height restriction in the A-2 zone.  (R.P. 346; Tr. 11/00 at 21-22.)


In July 1999 Smith purchased the East Mountain property and moved in.  (Tr. 11/00 at 17, 20.)  As the County officials had advised, Smith applied for a building permit to construct his antenna towers.  (Id. at 26.)  In compliance with the County’s requirements, Smith provided a site plan for the towers prepared by a licensed professional engineer.  (Id. at 24; see Ex. T-10.)  The plan that Smith submitted with his application provided for two towers, each 130 feet high with a 10-foot mast at the top, which were to be secured by guy wires at several levels and which would support multiple Yagi antennas.  (Ex. T-10; see Tr. 11/00 at 36-39.)  (A Yagi antenna is similar in design to a television antenna, with a horizontal boom and a number of horizontal elements extending perpendicular to the boom.  The boom and elements could be 30 feet or more in length.  (See Tr. 11/00 at 39-40, 47.).)  The towers themselves were of a metal lattice-type construction.  (Id. at 49.)


Smith chose his antenna height based on his objectives of achieving reliable communications with a strong radio signal world-wide and facilitating local emergency communications.  (Tr. 11/00 at 33.)  Among his interests are engaging in competitive operating events that require a consistently strong signal (id. at 34-35), supporting emergency communications needs in the East Mountain area (id. at 33), and keeping in contact with friends around the world  (id.at 35-36).  Radio signals at the amateur frequencies used by Smith propagate over distance by reflecting from the ionospheric layers of the atmosphere.  A signal that leaves the antenna at a low angle relative to the horizon will travel further with less attenuation along its path.  The take-off angle of a radio signal decreases with greater antenna height.  At the frequencies used by Smith, a tower 130 feet high is adequate though not optimal.  A 130-foot tower also enhances local communications that operate on a line-of-sight basis.  (Tr. 11/00 at 33-34, 49-50, 89-91.)


In August 1999 the County granted Smith’s application and issued him a building permit for construction of the two towers he had planned.  (Tr. 11/00 at 26; Ex. T-7.)  In October, County officials visited the site and confirmed that the antennas were being erected in compliance with the site plan.  (Tr. 11/00 at 27; R.P. 347.)  A County inspector examined and approved the footings for the towers before concrete was poured.  (Tr. 11/00 at 28; R.P. 347.)  When some of Smith’s neighbors complained to the County in late November about construction of the towers, the County zoning administrator told them that the building permit was completely in order.  (See Ex. T-9.)


Nevertheless, in early December1999 the zoning administrator and other County officials went to Smith’s home and issued a stop work notice.  (Tr. 11/00 at 28.)  Although the notice stated that the construction “does not comply with zoning ordinance” (Ex. T-3), none of the officials was able to specify the nature of the zoning violation (Tr. 11/00 at 29; R.P. 347).  Smith obtained counsel and, relying on a provision of the County building code which allowed an appeal of a stop work notice and vacated the notice while the appeal was pending, Smith continued construction of his towers.  (Tr. 11/00 at 31.)  The cycle of stop work notice and appeal was repeated one additional time before the towers were completed.  (Id. at 31-32.)  After completion, Smith’s towers were inspected and approved by a licensed professional engineer.  (Tr. 11/00 at 32.)  The County never accorded Smith a hearing on his appeals.  (Id. at 30-31, 101.)  Smith instituted this action for declaratory relief after issuance of the second stop work notice.  (See R.P. 2-3.)


The County’s Regulations and the FCC’s Preemption Ruling

The County regulations pertinent to this case are found in the County zoning ordinance and an amending ordinance designated as Ordinance 1999-6.  Copies of the zoning ordinance and Ordinance 1999-6 were admitted at trial as Court Exhibits 1 and 2, respectively.


The County zoning ordinance provides, with exceptions not pertinent here, that permissive uses in the A-2 zone include uses that are permissive in the A-1 zone.  Bernalillo County Zoning Ordinance (Z.O.) § 8(B)(1)(a).  Those uses include any “[a]ccessory building or structure customarily incidental” to “rural residential activities.” Id. § 7(B)(1)(a), (d).  The ordinance does not define the term “customarily incidental.”  The zoning ordinance limits the height of structures in the A-2 zone to 26 feet, id. § 8(C), but it excludes from that height limitation a number of structures including, specifically, “[a]mateur or noncommercial radio towers,” id. §§ 8(C), 22(B)(1)(a).  The ordinance is explicit that the “height regulations as prescribed in this ordinance shall not apply” to amateur antenna towers.  Id. § 22(B)(1)(a).  


Prior to the enactment of Ordinance 1999-6, the zoning ordinance included as a permissive use in the O-1 (office and institutional) zone an “[a]ntenna, up to 65 feet in height,” Z.O. § 12(B)(1)(a)(1), and also included as a conditional use in the O-1 zone an “[a]ntenna, over 65 feet but less than 100 feet in height,” id. § 12(B)(2)(a)(1).  Amateur and noncommercial towers were exempted from this height limitation.  Id. §§ 12(C), 22(B)(1)(a).  In May 1999 the County adopted Ordinance 1999-6, which became effective in June 1999, before Smith submitted his building permit application.  See Ord. 1999-6 § 4 & “ordained” clause.  Ordinance 1999-6 added to the zoning ordinance a number of definitions and regulations relating to wireless telecommunications (i.e., cellular telephone) facilities.  See Ord. 1999-6 § 1.  Ordinance 1999-6 excludes amateur radio antennas from the definition of “wireless telecommunications antenna[s]” and, as a result, excludes amateur antenna towers from the definition of “wireless telecommunications tower[s]” that are subject to the wireless telecommunications regulations. See id. (definitions added to Section 5 of zoning ordinance).  It expressly excludes amateur radio stations from the category of regulated facilities.  See id. (new Section 22.5(B)(1) of zoning ordinance).  Ordinance 1999-6 amended O-1 zoning to provide as permissive and conditional uses “[a]ntenna (amateur radio)” up to 65 feet in height and between 65 and 100 feet in height, respectively.  See id. (amendments to Section 12 of zoning ordinance).  Ordinance 1999-6 made no other changes to the zoning ordinance even arguably pertinent to this case. 


Also pertinent to this case is a ruling of the Federal Communications Commission generally known as “PRB-1.”  See In re Federal Preemption of State and Local Regulations Pertaining to Amateur Radio Facilities, 101 F.C.C.2d 952, 50 Fed. Reg. 38813 (1985) (R.P. 445-52).  In that ruling the FCC recognized the amateur radio service as “a voluntary, noncommercial communication service, particularly with respect to providing emergency communications” and declared that there is a “strong federal interest in promoting amateur communications.”  Id. ¶ 24.  It noted that “antenna height restrictions directly affect the effectiveness of amateur communications.”  Id. ¶ 25.  Consequently, the FCC announced a policy of “limited preemption,” id. ¶ 24, of local regulations governing amateur radio facilities: 

State and local regulations that operate to preclude amateur communications in their communities are in direct conflict with federal objectives and must be preempted.  


. . . [L]ocal regulations which involve placement, screening, or height of antennas based on health, safety, or aesthetic considerations must be crafted to accommodate reasonably amateur communications, and to represent the minimum practicable regulation to accomplish the local authority’s legitimate purpose.

Id. ¶ 24-25; see also 47 C.F.R. § 97.15(b) (R.P. 453).  


New Mexico public policy is in accord with that underlying PRB-1, as demonstrated by a similar statute enacted by the 2002 Legislature.  See NMSA 1978, § 5-12-1 (2002).


The Present Litigation

The facts and the regulatory context described above were not disputed in the district court.  The controversy centered on the application of the County zoning ordinance to Smith’s antenna towers.  The issue before the district court on Smith’s claim for a declaratory judgment was whether Smith’s antenna towers were a permissive use in the A-2 zone, for which a valid building permit had been issued, or whether the County’s belated determination that the towers were not permitted under A-2 zoning was correct, justifying issuance of the stop work notices.


In his motion for summary judgment, Smith argued that because amateur radio antenna towers are used in connection with a home-based hobby, they are “customarily incidental” to residential activities under the common judicial interpretation of the term and, hence, fall within a permissive use in the A-2 zone.  Smith argued that the structure of the County zoning ordinance, which specifically excludes amateur antenna towers from height limitation in the A-2 zone, reinforces this interpretation.  (R.P. 113-14.)


In response, the County conceded that “[u]ntil the passage of [Ordinance 1999-6], amateur radio antennas had been considered ‘customarily incidental’ to a permissive residential use.”  (R.P. 165.)  However, the County advanced the theory, first articulated in a letter from the County’s attorney to Smith’s trial counsel immediately before suit was filed (and after the stop work notices had been issued) (see R.P. 173), that after Ordinance 1999-6 was enacted, “amateur radio antennas could no longer be considered a ‘customarily incidental’ use in A-2 zoning.”  (R.P. 163.)  As the County’s zoning director later admitted, the County did not reach this conclusion until Smith’s neighbors expressed concern about his antenna towers.  (Tr. 11/00 at 63-64.)  The basis for the County’s position was the view of its zoning director that, because amateur radio antennas were specifically listed as a permissive or conditional use in the O-1 zone after passage of Ordinance 1999-6, they could no longer be categorized as “customarily incidental” in any zoning category.  (R.P. 165-66, 170-71.)  According to the County, in light of Ordinance 1999-6 amateur radio antennas “are allowed only in the zones where they are expressly enumerated” (R.P. 166) – namely, the O-1 zone (and several commercial, industrial, and manufacturing zones that borrow their permissive use definitions from the O-1 zone (see R.P. 170)).


Smith countered this position by challenging the County’s interpretation of the effect of Ordinance 1999-6 (R.P. 210-13) and by pointing out that the County’s interpretation of its zoning ordinance was precluded by PRB-1, because an ordinance that (as the County contended) did not allow an amateur radio antenna as a permissive use in any residential zone failed to reasonably accommodate amateur communications as required by the FCC ruling (R.P. 213-15).  The County, in turn, contended that it met the reasonable accommodation requirement because Smith could apply for a zone change to O-1 or might obtain a special use permit.  (See R.P. 163, 166, 172, 174-75.)


When presented with these arguments at trial after denying summary judgment, the district court ordered that the matter be “remanded” to the County Planning Commission because 

[t]he zoning ordinance does not define “customarily incidental.”  The County has construed the term as applied in this case without the benefit of any administrative hearings . . . 

and 

[a] remand will allow development of a clearer factual record bearing on the appropriate interpretation of “customarily incidental,” . . . .  Remand will also allow the County in the first instance to consider the federal protections given amateur radio antennas . . . and will permit Plaintiff to determine whether . . . a zone change should be sought.  

(R.P. 302.)


The remand resulted in a CPC decision concurring in the issuance of the stop work notices.  (R.P. 325.)  The CPC adopted the view of the County zoning department that “[w]ith the amended zoning language, amateur radio antennas could no longer be considered as incidental uses in the A-2 zone, but would require a zone change or issuance of a Special Use Permit. . . .”  (Id.)  The CPC also adopted a second, case-specific basis for its decision: “The height of these towers is unreasonable for an A-2 rural zone as a customarily incidental use.”  (R.P. 326.)


After receiving additional briefing from Smith regarding the CPC decision (R.P. 506) and conducting a hearing, the district court ruled in favor of the County.  The court found, as Smith contended, that the County had previously treated amateur radio towers as customarily incidental to residential activities in the A-2 zone, that Smith had been given assurances by County zoning officials that his antenna towers would be permitted, and that Smith had been issued a building permit which the County later sought to nullify after Smith’s neighbors objected to the towers.  (R.P. 563-66.)  However, in the court’s view, “[t]he County acted properly when it issued a stop work notice” on Smith’s antenna towers “and determined that they did not comply with the zoning ordinance, as amended.”  (R.P. 563.)


The court accepted the County’s legal theory that, after the adoption of Ordinance 1999-6 which specified amateur radio antennas as a permissive or conditional use in the O-1 zone, amateur antennas were no longer a permissive use in the A-2 zone.  (R.P. 567.)  “The County was correct,” the court held, “in determining that these two amateur radio antennas were not customarily incidental to the main use in A-2. . . .”  (Id.)  The court concluded that Ordinance 1999-6 “evidence[d] an intent to limit the height of amateur antennas. . . .”  (R.P. 568.)  Furthermore, the court concluded that “[e]ven if there had been no amendments to the [zoning] ordinance, the county has the right to determine that certain radio antennas are too tall to be considered customarily incidental.”  (Id.)  The court felt that the CPC decision merited deference.  (R.P. 569.)  Finally, with respect to PRB-1 requirements, the court concluded that “[t]he needs of amateur radio operators can be reasonably accommodated by allowing radio amateurs to erect antenna towers in residential zones after obtaining a zone change to O-1 or a special use permit.”  (Id.)


Smith challenges the district court’s conclusions regarding the interpretation of the County zoning ordinance, the effect of Ordinance 1999-6, and compliance with PRB-1.


ARGUMENT

Introduction

This is a case in which the County, faced with objections to the antenna towers it had permitted, devised a post hoc rationale for rescinding its building permit.  The County’s rationale cannot withstand judicial scrutiny.  Smith does not contend that the County lacks the ability to regulate amateur radio antenna towers, but only that it has not done so in this case.  Under the County zoning ordinance, both before and after the passage of Ordinance 1999-6, amateur antenna towers are allowed as a permissive use without height limitation in the A-2 zone.  The County’s interpretation of the zoning ordinance, adopted by the district court, fails as a matter of statutory construction and would invalidate the ordinance under PRB-1 and common law standards.


THE DISTRICT COURT ERRED IN CONCLUDING


THAT SMITH’S AMATEUR RADIO ANTENNA TOWERS


ARE NOT A PERMISSIVE USE IN THE A-2 ZONE


UNDER THE COUNTY ZONING ORDINANCE


Standard of Review:  Construction of an ordinance presents a question of law which is reviewed de novo.  High Ridge Hinkle Joint Venture v. City of Albuquerque, 119 N.M. 29, 38, 888 P.2d 475, 484 (Ct. App. 1994).  The same rules of construction apply to ordinances adopted by local governments as apply to statutes enacted by the legislature.  Rutherford v. City of Albuquerque, 113 N.M. 573, 829 P.2d 652 (1992).  Furthermore, “[b]ecause zoning . . . ordinances are in derogation of the common law, they are to be strictly construed.”  State ex rel. Vaughn v. Bernalillo County Bd. of County Comm'rs, 113 N.M. 347, 349, 825 P.2d 1257, 1259 (Ct. App. 1991).


Preservation of Issues:  The issues raised on appeal were preserved by Smith’s motion for summary judgment (R.P. 112-16, 125-27, 208-15), argument at trial (Tr. 11/00 at 132-43), memorandum brief following remand to the CPC (R.P. 508-15), argument at the post-remand hearing (Tr. 7/01 at 11-18), and requested findings of fact and conclusions of law (R.P. 527-34).

A. 

Under the Zoning Ordinance, Amateur Radio Antenna Towers Are a Permissive Use Without Height Limitation in the A-2 Zone.


The County zoning ordinance allows, as a permissive use under A-2 zoning, structures that are “customarily incidental” to rural residential activities.  Z.O. §§ 7(B)(1)(a), (d) & 8(B)(1)(a).  See p. __, supra.  The ordinance does not define “customarily incidental.”  However, a number of courts around the country have held that amateur radio antenna towers, because they are used in connection with a home-based hobby, are to be considered customarily incidental to residential use for zoning purposes.


For example, in Dettmar v. County Board of Zoning Appeals, 273 N.E.2d 921, 922 (Ohio Com. Pl. 1971), the court set aside a zoning authority’s ruling that an amateur antenna tower was not permitted as an accessory use “customarily incident” to a single family dwelling:


Appellant is an amateur radio operator.  This is a hobby . . . .  Family hobbies, recreation and education are without question accessory uses customarily incident to single family dwellings.  The words “uses customarily incident to single family dwellings” . . . do[ ] not limit the use to the identical activity chosen by the neighbors.  As long as the activity is a form of family hobby, recreation or education it is permissible even though it may be unusual unless it is specifically excluded by a zoning restriction.  The fact that not many people have amateur radio antenna[s] no more precludes this use than the fact that not many people have tennis courts precludes their use.

Accord, Town of Paradise Valley v. Lindberg, 551 P.2d 60 (Ariz. Ct. App. 1976); Skinner v. Zoning Bd. of Adjustment, 193 A.2d 861, 865 (N.J. Super. Ct. 1963); Appeal of Lord, 81 A.2d 553 (Pa. 1951); Wright v. Vogt, 80 A.2d 108 (N.J. 1951); Village of St. Louis Park v. Casey, 16 N.W. 2d 459 (Minn. 1944).


The district court rejected these precedents and instead relied on Presnell v. Leslie, 144 N.E.2d 381 (N.Y. 1957), for the view that the scale of operations in pursuit of a hobby “may well carry it beyond what is customary or permissible.” (R.P. 568.)  See also Marchand v. Town of Hudson, 788 A.2d 250 (N.H. 2001).  Apart from the fact that this view has not persuaded the majority of courts, see, e.g., Town of Paradise Valley, 551 P.2d at 62; Dettmar, 273 N.E.2d at 923, it has no applicability here for another reason.  While a court might consider it appropriate to impose its own view regarding what is “customarily incidental” activity when it is given no legislative guidance, that is not the situation in this case.  The County zoning ordinance is explicit in exempting amateur radio antenna towers from any height limitation in the A-2 zone.  Z.O. §§ 8(C), 22(B)(1)(a).  See p. __, supra.  The legislative intent could not be more clearly conveyed: the ordinance recognizes amateur antenna towers as a use that is permitted in the A-2 zone and provides that they are not to be limited as to height.  See Dettmar, 273 N.E.2d at 922-23 (antenna tower was permitted structure; question of height limitation was answered by ordinance “which specifically permits erection to any lawful and safe height”).  The question whether Smith’s antenna towers are a permissive use under A-2 zoning is answered by “the plain and unambiguous language of the ordinance.”  TBCH, Inc. v. City of Albuquerque, 117 N.M. 569, 5721 874 P.2d 30, 32 (Ct. App. 1994).

B. 

The Adoption of Ordinance 1999-6 Did Not Affect the Zoning of Amateur Radio Antenna Towers in the A-2 Zone.


The County does not dispute that until Ordinance 1999-6 was enacted it considered amateur radio antenna towers to be customarily incidental to residential use and therefore a permissive use in residential zones.  See p. __, supra.  Indeed, the County so stipulated at trial.  (Tr. 11/00 at 7; Ex. T-1.)  Even after the passage of Ordinance 1999-6, the County continued to treat amateur radio towers as permissive in issuing Smith’s building permit and informing Smith’s neighbors that the building permit was entirely in order.  See p. __, supra.  However, the County changed its position in response to the neighbors’ concerns and eventually advanced a new interpretation of the zoning ordinance: according to the County, after Ordinance 1999-6 was adopted, amateur antenna towers could no longer be considered permissive uses in any residential zone because they were specifically listed as permissive or conditional uses in the O-1 zone.  See p. __, supra.  The County’s theory that Ordinance 1999-6 changed the zoning of amateur radio towers in A-2 and other residential zones cannot be sustained.


First, the County’s premise – that listing a use as permissive or conditional in one zoning category automatically makes the use non-permissive in any other category – is merely an ipse dixit lacking any support other than the bald declaration of the County’s zoning director (see R.P. 170-71; Tr. 11/00 at 64) that this is so.  The County has never offered a single authority in support of this proposition.  Cf. Lee v. Lee (In re Adoption of Doe), 100 N.M. 764, 765, 676 P.2d 1329, 1330 (1984) (“We assume where arguments in briefs are unsupported by cited authority, counsel . . . was unable to find any supporting authority.”).  The law is actually to the contrary.  See Skinner v. Zoning Bd. of Adjustment, 193 A.2d 861, 864 (N.J. Super. Ct. 1963) (“The express provision in [a municipality’s] . . . zoning ordinances permitting radio towers and antennas in specified business zones . . . does not clearly evidence an intent by the municipality to preclude their erection in a residential zone . . . .”).


Second, the County’s argument proves too much.  Before Ordinance 1999-6 was adopted, the County zoning ordinance allowed antennas – including amateur – as permissive or conditional uses under O-1 zoning.  See p. __, supra.  According to the County’s rationale, no antenna – amateur, television, or otherwise – would have been a permissive use in any residential zone under the prior version of the zoning ordinance.  Yet the record discloses that, with respect to amateur antenna towers at least, the County took exactly the opposite view and treated these structures as permissive uses in residential zones.  See p. __, supra.


Contrary to the County’s position, Ordinance 1999-6 cannot be construed to alter the zoning treatment of amateur antenna towers in the A-2 zone.  It does not disclose an intent to change the regulation of amateur radio antennas at all.  Amateur radio antennas, towers, and stations are excluded from regulation under Ordinance 1999-6. See p. __, supra.  Where the ordinance makes reference to amateur antennas specifically – in listing them as permissive or conditional uses in the O-1 zone, as the County points out – the reference makes clear that amateur antennas continue to be zoned as previously, while other antennas are made subject to the wireless telecommunications regulations.  See p. __, supra.  Ordinance 1999-6 was adopted to deal with cellular telephone facilities, as the County’s zoning director acknowledged at trial (Tr. 11/00 at 58), not to address amateur antennas.  Such legislative history as exists supports this view.  (See R.P. 509 n.6, 517.)  Moreover, Ordinance 1999-6 makes no changes to permissive uses in the A-2 zone nor to any of the other provisions, referenced in A-2 zoning, that make amateur antennas a permissive use without height restriction in that zone.  See subsection A, supra.  An intent to amend these provisions cannot be derived from legislative silence.  See Morningstar Water Users Ass’n v. N.M. Pub. Util. Comm’n, 120 N.M. 579, 586, 904 P.2d 28, 35 (1995) (“Legislative silence by itself is not an expression of legislative intent.”); see also Gandy v. Wal-Mart Stores, Inc., 117 N.M. 441, 443, 872 P.2d 859 (1994) (statutory silence interpreted as indication of intent not to impose restrictive rule).  


As Ordinance 1999-6 demonstrates, the County is capable of adopting zoning ordinance language specifically regulating amateur radio antennas as permissive or conditional uses; had it desired to place new restrictions on amateur antennas under A-2 zoning, “it could easily have made that intent more clear.”  TBCH, Inc. v. City of Albuquerque, 117 N.M. 569, 572, 874 P.2d 30, 33 (Ct. App. 1994).  The roundabout course that the County claims to have followed to zone amateur antenna towers out of A-2 and other residential zones is a path the law simply cannot traverse.

C. 

The County’s Interpretation of the Zoning Ordinance, Adopted by the District Court, Would Invalidate the Ordinance.


After this case was remanded to the County Planning Commission for additional fact finding, the CPC adopted two alternative interpretations of the term “customarily incidental,” under either of which Smith’s antenna towers would not qualify as a permissive use in the A-2 zone.  The district court determined that it should give deference to the CPC’s views.  (See R.P. 569.)  Ultimately, of course, “it is the function of the courts to interpret the law.”  Fitzhugh v. N.M. Dep’t of Labor, 1996-NMSC-044, ¶ 22, 122 N.M. 173, 922 P.2d 555; see also State ex rel. Vaughn v. Bernalillo County Bd. of County Comm'rs, 113 N.M. 347, 350, 825 P.2d 1257, 1260 (Ct. App. 1991) (“Courts will not follow incorrect administrative interpretations.”).


The CPC’s interpretations of the zoning ordinance do not merit deference.  First, the CPC accepted the contention advanced by County zoning officials that the zoning amendments brought about by Ordinance 1999-6 eliminated amateur radio antenna towers as permissive or conditional uses in any residential zone.  See p. __, supra.  But the County’s strained effort to justify its complete turnabout in position regarding amateur antennas in residential zones – absent any supporting authority and contrary to accepted precepts of statutory construction, see subsection B, supra – provides no basis for deference.  See State ex rel. Sandel v. N.M. Pub. Util. Comm’n, 1999-NMSC-019, ¶¶ 27-28, 127 N.M. 272, 980 P.2d 55.  


Second, the CPC seized on a new basis to decide that Smith’s antenna towers, in particular, could not be considered a permissive use: their height was “unreasonable.”  See p. __, supra.  This theory is not even supported by the County’s zoning officials.  The County’s zoning director testified to the CPC that, if a structure falls within a permissive use category and is expressly exempted from height restrictions (as is the case for amateur antenna towers), the “reasonableness” of the height is not a consideration: “[I]f it were permitted from the use standpoint, we couldn’t really limit it from the height standpoint.”  (R.P. 389.)  


In any event, the CPC’s alternative interpretations of “customarily incidental” cannot be given deference because either one would render the County zoning ordinance invalid.  See State ex rel. Norvell v. Credit Bur. of Albuquerque, Inc., 85 N.M. 521, 529, 514 P.2d 40, 48 (1973) (construction that invalidates statute will not be adopted).  The first interpretation violates the FCC’s PRB-1 ruling.  The second contravenes legal limitations on the delegation of standardless discretion to zoning authorities. 


Under the County’s theory regarding the effect of Ordinance 1999-6 on the County’s zoning ordinance, amateur radio antennas are no longer allowed as permissive or conditional uses in any residential zone.  This, in fact, is the County’s declared position.  (See Tr. 11/00 at 64; Ex. T-1.)  Because radio amateurs most commonly locate their stations in their residences (R.P. 343-44), see Village of St. Louis Park v. Casey, 16 N.W.2d 459 (Minn. 1944), the County’s interpretation violates PRB-1 by effectively prohibiting amateur communications from locations where they would most likely occur.  See PRB-1, ¶ 24 (“State and local regulations that operate to preclude amateur communications in their communities are in direct conflict with federal objectives and must be preempted.”).  Cf. Stoneking v. Bank of Am., 2002-NMCA-042, ¶ 8, __ N.M. __, __ P.3d __ (state laws may be preempted by federal regulations as well as by statutes).


The County contends that it provides reasonable accommodation of amateur communications as required by PRB-1 because radio amateurs may obtain permission to erect antenna towers by applying for a zone change to O-1 or by obtaining a special use permit.  (R.P. 166; see Ex. A.)  As the County admits, however, a request to rezone a single parcel in a residential area for O-1 office/institutional use would amount to spot zoning that almost certainly would not be permitted.  (See Tr. 11/00 at 68; Ex. A.)  And, according to the County zoning ordinance, a radio amateur cannot even ask for a special use permit for a specific use; the amateur must make a futile request for a zone change and hope that, after the zone change is rejected, a suitable special use permit would be granted as a matter of administrative indulgence:

It should be noted that these special use permits may not be applied for by the applicant; rather, they may be considered by the Bernalillo County Planning Commission only after it has been determined that the requested zone is inappropriate, and that unique conditions and substantial neighborhood support exist.

Z.O. § 18(B)(32).  (See Tr. 11/00 at 65, 67; Ex. T-1.)  The County’s position violates PRB-1 because it does not provide “an accommodation [of amateur communications] in any practical sense.”  Pentel v. City of Mendota Heights, 13 F.3d 1261, 1265 (8th Cir. 1994).  Moreover, because the County now excludes all amateur antennas as permissive or conditional uses in residential zones, every radio amateur desiring to erect an antenna at his or her residence must undergo the burdensome zone change/special use permit process – no matter how unobtrusive the antenna might be and without regard to the character of the surrounding neighborhood.  Even if the antenna would be lower than the height limit for surrounding buildings, see, e.g., Z.O. § 8(C) (26-foot limit in A-2), the amateur would have to apply for a zone change and hope to eventually receive a special use permit upon a showing of “unique circumstances” and “substantial neighborhood support.”  Z.O. § 18(B)(32).  The County’s interpretation of its ordinance “obviously [is] not . . . the least restrictive means available to meet its legitimate zoning purposes.”  Pentel, 13 F.3d at 1265.   The interpretation therefore cannot stand in light of PRB-1.  See PRB-1, ¶ 25; 47 C.F.R. § 97.15(b).


Under the County’s alternative interpretation of the zoning ordinance, amateur radio antenna towers are customarily incidental to residential use, and hence permitted in residential zones, as long as they are not “unreasonably” high.  This determination must necessarily be made by zoning officials on an ad hoc basis and in the absence of any standards in the ordinance itself as to what an allowable height might be.  Indeed, the only standard provided by the ordinance is that amateur radio towers are exempt from height limitation.  Z.O. § 22(B)(1)(a).  Cf. Miller v. City of Albuquerque, 89 N.M. 503, 554 P.2d 665 (1976) (municipality must follow its own regulations).


A zoning law, however, cannot validly confer unfettered discretion on government officials to determine, without reasonably adequate standards, whether a structure complies with zoning requirements.  City of Santa Fe v. Gamble-Scogmo, Inc., 73 N.M. 410, 417, 389 P.2d 13, 18 (1964).  See also Kosalka v. Town of Georgetown, 752 A.2d 183 (Me. 2000) (requirement that proposed development “conserve natural beauty” is inadequate standard to guide developer desiring to comply with or officials charged with enforcing ordinance); Wakelin v. Town of Yarmouth, 523 A.2d 575 (Me. 1987) (lack of specific standards allows zoning board to “roam at large in policy-making” and “express a legislative-type opinion about what is appropriate for the community”); Town of Hobart v. Collier, 87 N.W.2d 868 (Wis. 1958) (ordinance allowing industries and trades “which are not commonly known as objectionable and obnoxious” failed to provide adequate standard); General Outdoor Advertising Co. v. Goodman, 262 P.2d 261 (Colo. 1953) (ordinance requiring signs to be approved by zoning bodies was invalid where no standards were provided and standards based on sign height or size could readily have been prescribed); Colyer v. City of Somerset, 208 S.W.2d 976 (Ky. 1948) (ordinance leaving it to zoning body to determine appropriate setback, without standard for doing so, was invalid); see generally 8A Eugene McQuillin, The Law of Municipal Corporations §§ 25.215-.216 (3d ed. 1994).


The reason for limiting the arbitrary exercise of discretion by zoning officials is well demonstrated by the facts of the present case.  Smith could not have been more diligent in his efforts to ensure that his planned antenna towers would be allowed under the zoning regulations applicable to his property.  Smith consulted County officials, who informed him that amateur antenna towers were a permissive use and were not restricted as to height in the A-2 zone.  He examined the County zoning ordinance, which confirmed the statements of the zoning officials.  See p. __, supra.  Ordinance 1999-6 gave no indication that it changed this result.  Smith proceeded to construct the towers that, from all impressions, qualified as a permissive use on his property.  Some 18 months later, the County Planning Commission decided that the towers did not belong in A-2 zoning because they were “unreasonable.”


Satisfying the CPC members’ personal views as to what is reasonable in a permissive use is not a zoning requirement that the County can lawfully impose on Smith or any citizen.  An interpretation of the zoning ordinance that imposes such a requirement is invalid.  


CONCLUSION

Both before and after Ordinance 1999-6 amended the County zoning ordinance, the zoning ordinance allowed amateur radio antenna towers as a permissive use under A-2 zoning without imposing a limitation on height.  The County has offered no legally sufficient reason for departing from its prior interpretation of the zoning ordinance and insisting that Smith’s towers are not a permissive use.  The County’s current interpretation of the zoning ordinance defies accepted tenets of statutory construction and is invalid under the preemptive force of the FCC’s PRB-1 regulation and under common-law standards.


This Court should reverse the district court and hold that Smith is entitled to a declaratory judgment that the building permit for his antenna towers was properly issued and that the County’s stop work notices are of no effect.
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