UNI TED STATES DI STRI CT COURT
DI STRICT OF M NNESOTA
DI VI SI ON THREE

Syl via Pentel, ) COURT FILE NO 3-11-123
)
Plaintiff, )
)
Vs. )
) COWVPLAI NT
City of Mendota Heights, )
)
Def endant. )

Sylvia Pentel, as and for her Conplaint against defen-

dant herein, states and all eges as foll ows:

PARTI ES, JURI SDI CTI ON AND VENUE

1. This is an action for declaratory and injunctive
relief, as well as danmages and other relief, arising under the
Conmuni cati ons Act of 1934 as amended, 47 U.S.C. 85l et seq.and
the rules and regul ations of the Federal Conmunication Comm ssion
(WFCC') promul gated thereunder, 47 C.F.R Part 97: under Article
I, Section 8 and Article IV, Section 2 of, and the First and j.

Fourteenth Anendnments to, the United States Constitution.

2. Plaintiff, Sylvia Pentel, is, and at all relevant
ti mes has been, a property owner and resident of the Gty of
Mendot a Hei ghts, Dakota County, M nnesota. Plaintiff is a
federally licensed amateur radio operator and private, noncomer
-cial amateur (also known as “hanf} radi o station owner, holding
an amateur radi o operator |license and the amateur radi o station

license with the call letters NOVRW both issued by the FCC



3. Defendant, City of Mendota Heights ("CWH'), is, and
at all relevant times has been, a mnunicipal corporation existing
under the laws of the State of M nnesota, |ocated in Dakota
County, M nnesota. Pursuant to the powers vested in it under
M nnesota | aw, CWVH has enacted a Zoning Ordi nance of the City of
Mendot a Hei ghts ("Zoni ng Ordi nance"), which regul ates the use
of , and erection and mai nt enance of structures upon, property
| ocated within CVH. A copy of relevant portions of the Zoning
Ordinance, as in effect presently and at all relevant tines, is
attached hereto as Exhibit A

4. The Zoning Ordinance, on its face and as applied by
defendant, limts the heights of private amateur radi o antennas
whi ch may be erected and mamintained within CVMH to 25 feet unless a

vari ance is obtained from CVvH

5. As nore particularly alleged below, the radio antenna
[imtation contained in the Zoning Ordinance and its appli -
cation by defendant, are unreasonable and arbitrary in that they
so restrict plaintiff's ability to receive and transmt radio com
muni cations within the terns of her federally granted amateur
radio licenses as to constitute a denial thereof, as well as a
denial of plaintiff's constitutional rights of free speech
assenbly and associ ati on.

6. At all relevant tines and in all respects herein
def endant was acting under col or of the Zoning O dinance and the
| aws of the State of M nnesota. In so doing, defendant has, under

color of state law, deprived plaintiff of rights and privileges



secured to her by the First and Fourteenth Anmendnents to the
United States Constitution.

7. The ampunt in controversy herein, exclusive of costs,
exceeds the sum of $10,000.00. This Court has jurisdiction over
the matters asserted herein pursuant to 28 U. S.C. 881331, 1337
and 1343. Declaratory relief as requested herein is authorized
pursuant to 28 U. S.C. 82201 and Rule 57 of the Federal Rules of
Civil Procedure.

8. Venue is proper in the District of Mnnesota pursuant
to 28 U S.C. 81391(b), because the clainms asserted herein rose
inthis judicial district and because defendant resides in this

district.

FACTS RELEVANT TO ALL COUNTS

9. Plaintiff's amateur radi o operator and anateur radio
station |licenses have been issued by the FCC in the public
i nterest, convenience and necessity, pursuant to federal | aw,
for the purpose of receiving and transnitting radio signals
t hroughout the United States and the world. Pursuant to those
licenses, plaintiff presently operates, albeit on a severely
limted and ineffective basis, an amateur radi o station under
the call letters NOVRW at her residence, 566 Frenont Avenue,
Mendota Hei ghts, M nnesota. Plaintiff has been federally
licensed as an amateur radi o operator for nore than four years,
and has nmade a substantial nonetary investnment in her radio
equi pnent .

10. The effective exercise of plaintiff's amateur radio



licenses requires that plaintiff have access to an appropriate
antenna. Plaintiff is desirous of erecting upon her premnises a
radi o antenna system of sufficient height to enable her
regularly and effectively to receive and transmt radio signals
wor | dwi de, pursuant to her federally granted |licenses, at the
amat eur radi o station which she maintains at her residence.

11. The antenna system which plaintiff proposes to erect
is comrercially manufactured and consists of a retractable tower
and antenna. The retracted height of the tower and antenna is
approxi mately 35 feet. The nmaxi num ext ended hei ght of the tower
and antenna i s approximtely 68 feet.

12. An antenna equivalent in height to the fully extended
hei ght of plaintiff's proposed antenna systemis necessary if
plaintiff is to be able to conmunicate regularly and effectively
on the radi o wavelengths permtted by plaintiff's federally
granted license. Wile radio conmunication on the wavel engt hs
assigned to plaintiff is theoretically possible with antennas of
| esser height, communication with such antennas is so uncertain,
so random and so frequently inpossible for extended periods, as
to render it ineffective.

13. In Decenber, 1990, plaintiff secured the necessary
docunents to apply for a variance to the 25-foot height limta-
tion as to structures in an R-1 zone of Mendota Hei ghts. The
necessary nmaterials were submtted to the defendant on or before

January 8, 1991, for a variance fromthe provisions of the Zoning



Ordinance, in order to install her proposed amateur radi o antenna

system Pursuant to the requirenents of the Zoning Odinance, a

public hearing was held thereafter before the Planning Conm ssion

on plaintiff's application. Plaintiff provided testinony and

docunentary evi dence as to the necessity of the proposed antenna
system for reliable amateur comunications. Additionally, plain-
tiff otherwi se nmade a substantial showing in favor of her applica-
tion.

14. I medi ately upon cl ose of the hearing on January 22,
1991, the Pl anning Comm ssion voted unani nously to reconmend
denial of plaintiff's application.

15. On February 5, 1991, a public hearing was held
before the Gty Council of the City of Mendota Heights. During
the course of the hearing which was adj ourned and reconvened from
February 5,1991 to February 19,1991, plaintiff produced testi-
nony and docunentary evidence as to the nature of her anmateur com
muni cati ons and the necessity of the proposed antenna system for
reasonably reliable amat eur comuni cations. Additionally, all of
the materials presented to the Planni ng Comm ssion were nade
available to the City Council. No evidence or testinony was pre-
sented which contradi cted or chall enged the necessity of the pro-
posed antenna system for reasonably reliable amateur
comuni cati ons.

16. Imedi ately upon the close of the public hearing on

plaintiff's application on February 19, 1991, the Gty Council of



the City of Mendota Hei ghts unani nously voted to deny plaintiff's
application, but issued a special-use permt to allow plaintiff to
mai ntai n an exi sting antenna system i nadequate for reasonably
reliable comruni cati ons. No evidence or testinony was presented
contradicting plaintiff's assertion that the antenna system
approved by the Council was wholly inadequate to provi de reason-

ably reliable amat eur comruni cati ons.

COUNT |

17. Plaintiff repeats and reall eges the allegations of
par agraphs 1 through 16 of the Conplaint as though fully set
forth herein.

18. Amateur radi o operators provide an inval uable public
service to the local, national and international conmunities in
terns of energency communi cati ons assi stance and international
rel ations. The FCC, which is charged with the overall respon-
sibility to regulate interstate and foreign commerce in com
muni cation by wire and radi o, has expressly recognized, inits
rul es and regul ations, the need to encourage amateur radio com
muni cati ons and guarantee the amateur radi o operator sufficient
radi o frequenci es for overseas, energency and experi nent al
conmuni cat i ons.

19. There is a direct correlation between the height and
configuration of an amateur radi o antenna, and the range and
ef fecti veness of amateur radi o conmuni cations. Effective donestic

and i nternational comunications are not possible if directiona



antennas are prohibited at a height in excess of 25 feet. In
restricting directional amateur antenna height to 25 feet, the
zoni ng Ordi nance unreasonably inhibits amateur radi o com
muni cati ons.

20. On Septenber 19, 1985, the FCC i ssued a Menorandum
Opi nion and Order, constituting a declaratory ruling having the
force of law, entitled "Amateur Radio preenption,"” 101 F.C.C. 2d
952 (1985), 50 Fed. Reg. 38,813 (hereinafter, "PRB-1"). This ruling
addressed, anong other things, the inhibitory effect which |oca
antenna hei ght restrictions have on anmateur radi o comruni cati ons.
The FCC ruled in PRB-I that "[s]tate and | ocal regulations that
operate to preclude amat eur comrunications in their conmunities are
in direct conflict with federal objectives and nust be preenpted.”
The FCC further ruled that "local regul ati ons which involve
pl acement, screening or height of antennas based on health, safety
or aesthetic considerations, nust be crafted to accommodate
reasonably amat eur commruni cations, and to represent the m nimum
practicable regulation to acconplish the |ocal authority's

legitimate purpose.” A conplete copy of PRB-1 is attached hereto as
Exhi bit B.

21. The provisions of the Zoning Ordinance, and their
application by defendant in denying plaintiff's request for per-
m ssion to construct the proposed antenna system effectively
preclude and frustrate amateur radi o conmuni cations by plaintiff,

and are in direct contravention of the federal policies articu-

lated in PRB-I.



22. By virtue of the explicit exercise by the FCC of its
preenptive statutory powers in PRB-1 as set forth above, the
hei ght restriction of the Zoning Ordinance as it applies to ama-
teur radio towers and antennas, which is in direct contravention
of federal lawin violation of Article VI, Section 2 of the United
States Constitution, nust be preenpted and declared to be of no

force and effect.

COUNT | |

23. Plaintiff repeats and reall eges the allegations con-
tained in paragraphs 1 through 16 and 1 through of the Conpl aint
as though fully set forth herein.

24. The radi o antenna height restriction contained in

t he Zoning Ordinance is unconstitutional on its face and as

applied insofar as it constitutes an unreasonabl e burden upon
radi o conmuni cations and interstate commerce, in violation of
Article I, Section 8 of the Unit States Constitution.
COUNT 111

25. Plaintiff repeats a realleges the allegations con-
tai ned in paragraphs 1 through 16, 18 through 24 of the
Conpl aint as though fully set for herein.

26. The radi o antenna height restriction contained in the
Zoni ng Ordi nance, and defendant's actions in furtherance
t hereof, are void and unconstitutional because they deprive plain-
tiff of the full and unfettered enjoynent of her First Amendnent
rights of free speech, assenbly and associ ation, through unreason-

able prohibitions and limtations on the instrunmentalities used by



her to exercise those rights. The enjoynent by plaintiff of said

rights is guaranteed by the Fourteenth Amendnent to the United

States Constitution.

COUNT |V

27. Plaintiff repeats and reall eges the allegations con-
tained in paragraphs 1 through 16, 18 through 22, 24, and 26 of

the Conplaint as though fully set forth herein.

28. Height restrictions on radi o antennas contained in
t he Zoning Ordinance is void and unconstitutional on its face and
as applied to plaintiff insofar as it constitutes in invalid
exerci se of the police power of defendant. The said height restric-
tion bears no reasonable relationship to the public safety,
heal th, norals or general welfare, and application thereof is

unreasonabl e, arbitrary, discrinm natory, oppressive, and con-

fiscatory, and constitutes an unwarranted interference substanti al

property rights.

WHEREFORE, plaintiff demands relief as foll ows:
1. That this Court issue a declaratory judgnent:
(a) that the radio antenna height restriction con-

tained in the Zoning Ordinance, on its face and as applied to

plaintiff is inconsistent with, and preenpted by, federal |aw,
and is therefore without force or effect; and/or
(b) that the radio antenna height restriction con-

tained in the zoning Ordinance is null and void on its face and as



applied to plaintiff is violative of the United States
Consti tution.

2. That this Court permanently enjoin and restrain
defendant fromfurther interference with plaintiff’s plans to
erect and maintain the proposed amateur radi o antenna system on
her property.

3. The plaintiff receive an award of danmmges agai nst
def endant in an anobunt not presently determ ned, together with
an award of attorneys’ fees and costs in this action and in the
adm ni strative proceedi ngs before the Planning conm ssion and

Cty Council.

RCEDLER & BELLOWS

DAATED: March 4, 1991 By s/ John B. Bell ows, Jr.
JOHN B. BELLOWAS, JR
Attorney for Plaintiff
1075 Landnmark Towers
345 St. Peter Street
Sai nt Paul, M\ 55102
(612) 291-8015
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