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STATEMENT OF THE CASE

Amicus Curiae is in agreement with the Summary of Proceedings and the Statement of Facts set forth by the Plaintiff-Appellee in its Brief in Chief, and adopts the same for the purposes of this Amicus Brief.

ARGUMENT

The American Radio Relay League, Incorporated (the "League") is the national association of amateur radio operators in the United States. It is the principal representative in the United States of the interests of the 650,000 radio amateurs licensed by the Federal Communications Commission, and is the advocate of its members, who provide first-responder emergency communications and disaster relief communications on a voluntary basis, through this public-service avocation. The League appeared in this case at the trial level. The Plaintiff-Appellant in this case is a long-time member of the League, and is well-known to the League as a dedicated proponent of public service communications through his chosen avocation.

A. The Amateur Radio Service is a Critical Component of Homeland Security

The importance of a healthy, active Amateur Radio Service in the United States, which has always been recognized by emergency communications organizations at the local, state and federal levels, has taken on new significance in the past ten months. Amateur radio, because it is made up of large numbers of ubiquitous, individual stations, operated by trained communicators and technically-competent persons, maintains its ability to provide communications at all times, even when commercial communications systems are overloaded or fail due to a disaster or emergency. Cellular telephone networks are far more fragile than one would believe, due to limited capacity and dependency on a network of interlinked antennas. The architecture itself makes the system capable of failure. The same is true with public safety radio systems, which are dependent on centralized repeaters linking mobile and portable transceivers. 

The Amateur Service, on the other hand, is a decentralized network of individual operators. Its volunteers are technically inclined, and capable of restoration of individual stations in the event of a disaster in short order. The number of such stations, and their even distribution throughout the states and communities; their avocational status; and their willingness to provide emergency service on a voluntary basis make the Amateur Service a perfect component of emergency and disaster relief planning on a first-responder basis, no matter what the environment. Amateur radio operators, through the Radio Amateur Civil Emergency Service (RACES) operated by the Federal Emergency Management Agency (FEMA) and through the League's Amateur Radio Emergency Service (ARES) were first responders and communications providers at the World Trade Center and the United States Pentagon after the terrorist attacks of September 11, 2001. Amateur stations such as that of the Plaintiff-Appellant provided both tactical and health-and-welfare communications in the aftermath of the terrorist attacks.

Amateur radio is a critical communications component of the American Red Cross, FEMA, the National Communications System of the Department of Defense, the Salvation Army, and other emergency communications organizations. Since September 11, amateur radio has been incorporated in planning by the National Public Safety Telecommunications Council, which is studying expanded means of using amateur radio in first response planning. Every city, county and state emergency preparedness officer and agency utilizes the services and stations of amateur radio operators. Locally amateurs in communications networks, using high antennas to surmount terrain obstacles, coordinate and provide services during bad weather, such as transportation for physicians, search and rescue, and radio/telephone interconnection for fast reporting of individual emergencies. Amateurs participate in SkyWarn, a severe weather spotting network organized under the auspices of the National Oceanic and Atmospheric Administration and the National Weather Service, which has been credited with protecting the public from hurricanes and tornadoes by advance warning and tracking. Amateur radio operators provide communications between the United States and areas affected by hurricanes, volcano eruptions, forest fires, earthquakes, and ice storms. Amateurs also provide public safety communications and post-search communications after plane crashes and similar tragedies. On a long-distance basis, amateurs communicate on an emergency basis with ships at sea, and just this year arranged emergency medical treatment for a family off the coast of Belize who were injured after a pirate attack.

Amateur radio is, as the FCC has put it, a "priceless public benefit" in emergency communications. It is a healthy avocation that incorporates technical self-training, volunteerism, and skill in radio communications. But in order to provide these benefits, amateur radio stations require antennas, in some cases of significant dimensions, in order to perform these important functions. Just as fire protection in a home requires the presence of a fire extinguisher on the wall which is ready for use when called upon, municipalities must permit amateur stations to be installed and ready to go at all times so that they can be operated when the need arises, at any time of the day or night. Amateur operators practice their avocation in radio competitions and simulated emergency tests, and perfect the technical characteristics of their stations at no cost to the state or locality that they are prepared to serve when a disaster strikes.

 Construction of ordinances so that effective amateur radio communications are precluded interferes not only with a specific federal preemption policy, but as well with a State or municipality's own best interests. Amateur radio stations are individually licensed by the FCC, and together constitute a decentralized, but highly reliable and well-organized network of stations which link all parts of the United States, and the world, at all times of the day and night. Amateurs participate in communications activities and in the emergency preparedness capabilities of the Amateur Service solely out of a sense of civic duty and because, frankly, they enjoy the medium. The communications effectiveness of each amateur station is important as a link in the network of amateur stations which provide important communications worldwide, nationally, regionally, and locally.


B. Federal Amateur Radio Regulation  

The Amateur Radio Service in the United States operates under the detailed rules and regulations
 of the Federal Communications Commission (the "Commission" or "FCC") enacted pursuant to Article 41 of the Radio Regulations of the International Telecommunications Union (Geneva 1979) TA \l "Radio Regulations of the International Telecommunications Union (Geneva 1979)" \s "Radio Regulations of the International Telecommunications Union (Geneva 1979)" \c 3 , to which the United States in a signatory, and the Communications Act of 1934, as amended TA \l "Communications Act of 1934, as amended" \s "Communications Act of 1934, as amended" \c 3 , 47 U.S.C. § 151, et seq TA \l "47 U.S.C. § 151, et seq" \s "47 U.S.C. Sections 151, et seq" \c 2 .  As of the end of 2001, there were more than 650,000 United States amateur radio operators licensed by the FCC. These stations are licensed to individuals, with the expectation that the non-commercial, public service communications will be conducted from the licensee's residence.

An amateur station is, by definition, a radio station operated by a duly authorized person interested in radio technique solely with a personal aim and without pecuniary interest.  Communications Act of 1934 TA \s "Communications Act of 1934, as amended" , as amended, 47 U.S.C. ( 153(q) (1976) TA \l "47 U.S.C. ( 153(q) (1976)" \s "47 U.S.C. ( 153(q) (1976)" \c 2 .  See also 47 C.F.R. ( 97.3 TA \l "47 C.F.R. ( 97.3" \s "47 C.F.R. ( 97.3" \c 2 .  The basis and purpose of the Amateur Radio Service as defined by FCC Rules (47 C.F.R. ( 97.1 TA \l "47 C.F.R. ( 97.1" \s "47 C.F.R. ( 97.1" \c 2 ) is as follows:

( 97.1  Basis and Purpose. ( The rules and regulations in this part are designed to provide an amateur radio service having a fundamental purpose as expressed in the following principles:

(a)  Recognition and enhancement of the value of the amateur service to the public as a voluntary non-commercial communication service, particularly with respect to providing emergency communications.

(b)  Continuation and extension of the amateur's proven ability to contribute to the advancement of the radio art.

(c)  Encouragement and improvement of the amateur radio service through rules which provide for advancing skills in both the communication and technical phases of the art.

(d)  Expansion of the existing reservoir within the amateur radio service of trained operators, technicians and electronics experts.

(e) Continuation and extension of the amateur's unique ability to enhance international good will.

The Federal Communications Commission in late December, 1983, described the Amateur Radio Service as "a service that is a model of public responsiveness in times of emergency and distress and a service that is a model of self-enforcement and volunteerism." Report and Order, FCC Docket 83-28, released December 23, 1983 TA \l "Report and Order, FCC Docket 83-28, released December 23, 1983" \s "Report and Order, FCC Docket 83-28, released December 23, 1983" \c 3 .

The U.S. Congress has repeatedly spoken of the benefits of a healthy, efficient Amateur Radio Service, such as in the Conference Report to the Communications Amendments Act of 1982, Pub. Law 97-259 TA \l "Pub. Law 97-259" \s "Pub. Law 97-259" \c 2 , as follows:

A. Amateur radio service ( The amateur radio service is as old as radio itself.  Every single one of the early radio pioneers, experimenters, and inventors was an amateur ( commercial, military, and government radio was unknown.  The zeal and dedication to the service of mankind of those early pioneers has provided the spiritual foundation for amateur radio over the years.  The contributions of amateur radio operators to our present day communication techniques, facilities, and emergency communications have been invaluable.

* *  *

Amateurs are pioneering still today.  Space or satellite communications are a most important part of amateur radio.  Through Program OSCAR (Orbiting Satellite Carrying Amateur Radio), amateurs have been utilizing advanced technology from their relatively simple, inexpensive ground stations.  Seven amateur satellites have been built to date by amateurs at their expense.  The amateur space activities are playing an important role in attracting the young people of America to scientific fields.

Almost every nation has amateurs who communicate each day with fellow amateurs in other countries and on other continents passing vital emergency message traffic and acting as ambassadors of international goodwill.  The modes of communication include Morse code telegraphy, telephone or teleprinters, television and facsimile.  Equipment ranges from home-built transmitters and receivers using parts from discarded radio and television receiver and costing only a few dollars, to the most sophisticated equipment manufactured for commercial, government, and military use costing many hundreds of dollars.

There are approximately 400,000 amateurs in the United States and almost 900,000 throughout the world.  At any time of every day, thousands of amateurs scattered throughout the world are listening to and communicating with fellow amateurs over distances varying from only a few miles within a city to thousands of miles across the world.  It is the large number of amateurs dispersed around the world operating the five high frequency bands that has made it possible to provide the first, and for some time thereafter, the only communication links between areas devastated by natural disasters--earthquakes, tidal waves, hurricanes, tornadoes, blizzards and floods--and the outside world.

*  *  *

The Amateur Radio Service has been praised for being self-regulated.  The Commission has reported that less time has been devoted to the monitoring and regulating the Amateur Service than to any other service because of its self-policing discipline.

One primary purpose of the Conference Substitute is to provide the Federal Communications Commission with the authority to implement various programs which will result in improvements in administration, requiring even less expenditure of government time and effort than in the past.

In the Federal Communications Authorization Act of 1988, Pub. Law 100-594 TA \l "Pub. Law 100-594" \s "Pub. Law 100-594" \c 2 , Congress established its policy regarding protection of amateur radio communications:

SENSE OF CONGRESS

Sec. 10. (a) The Congress finds that – 

(1) More than four hundred and thirty-five thousand four hundred radio amateurs in the United States are licensed by the Federal Communications Commission upon examination in radio regulations, technical principles, and the international Morse Code;

(2) by international treaty and the Federal Communications Commission regulation, the amateur is authorized to operate his or her station in a radio service of intercommunications and technical investigations solely with a personal aim and without pecuniary interest;

(3) among the basic purposes for the Amateur Radio Service is the provision of voluntary, noncommercial radio service, particularly emergency communications; and

(4) volunteer emergency communications services have consistently and reliably been provided before, during and after floods, tornadoes, forest fires, earthquakes, blizzards, train wrecks, chemical spills, and other disasters.

(b) It is the sense of the Congress that – 

(1) it strongly encourages and supports the Amateur Radio Service and its emergency communications efforts; and 

(2) Government agencies shall take into account the valuable contributions made by amateur radio operators when considering actions affecting the Amateur Radio Service.

There are three primary factors relating to the federal interest in amateur radio communications which must be taken into consideration when the ability of an amateur operator to provide basic communications is jeopardized by municipal land use regulation: (1) the public service provided by amateurs, especially with regard to emergency communications; (2) Advancement of the radio art; and (3) the foreign affairs power of the federal government.  The ability of an amateur operator to communicate on a worldwide basis represents far more than the pursuit of an avocation.  Amateurs routinely volunteer their services, risking lives and equipment to provide emergency communications during disasters.  To preclude or impair the amateur's ability to communicate by arbitrarily prohibiting or restricting the height or location of his or her antenna, and especially by establishing inflexible height or dimensional limitations without regard to the effect thereof on amateur radio communications, without an accommodating variation there from, could therefore result in the unnecessary loss of lives or property.

The second area of concern deals with the advancement of the radio art. A significant part of the Amateur Radio Service is devoted to state of the art technological research and experimental uses of radio, including high-speed digital wireless communications and low-earth-orbit satellite communications. Unreasonable local municipal restrictions on the placement, height or dimensions of antennas employed for experimental use will preclude or seriously impair the effectiveness of research regularly carried on by amateurs, by definition, at their residences. 

Finally, by imposing unreasonable limitations on either the existence or nature of the antennas permitted (i.e., those not necessary to insure the safety of a proposed antenna installation and which provably inhibit effective communications), the amateur's ability to communicate with foreign stations is eliminated or impaired. In the instant matter, for example, without the ability to maintain antennas at a reasonable height, amateur communications are effectively precluded or compromised to the point of effective uselessness most of the time. Long-distance (high-frequency) communications, in order to be reliable, must be transmitted from high locations, so that the angle at which the signals are reflected off the ionosphere and back to Earth is a wide one, thus to have higher signal strength at the receiving end of the path. For VHF and UHF frequency signals, which travel on line-of-sight transmission paths, high antennas are required so that the curvature of the Earth, and irregular terrain, do not foreclose shorter transmission paths. In terrain such as is found in New Mexico, the technical need for antenna height is considerably greater than that called for in, for example, Florida or Kansas. 

Amateur radio has provided a relatively inexpensive, yet significant conduit for the exchange of ideas and information between United States citizens and citizens of foreign countries.  The manner in which the Amateur Service has conducted its affairs in this respect has been recognized as a positive reflection upon the United States government.  The United States has acknowledged this important contribution by the Amateur Radio Service and consistently fought to ensure that amateurs have sufficient frequencies for worldwide communications. Pub. Law 103-408 TA \l "Pub. Law 103-408" \s "Pub. Law 103-408" \c 2 , a Joint Resolution, recognizes the achievements of radio amateurs and establishes support for such amateurs as national policy:

Congress finds and declares that - 

(1) radio amateurs are hereby commended for their contributions to technical progress in electronics, and for their emergency radio communications in times of disaster;

(2) the Federal Communications Commission is urged to continue and enhance the development of the Amateur Radio Service as a public benefit by adopting rules and regulations which encourage the use of new technologies within the amateur radio service; and 

(3) reasonable accommodation should be made for the effective operation of amateur radio from residences, private vehicles and public areas, and that regulation at all levels of government should facilitate and encourage amateur radio operation as a public benefit.
(emphasis added).

C. Amateur Radio Stations are Normal Accessory Uses to Residential Real Property

Amateur radio antennas are without any doubt at all normal, reasonable accessory uses to residential real property. In Dettmar v. County Board of Zoning Appeals, 28 Ohio Misc. 35, 273 N.E. 2d 921 (1971) TA \l "Dettmar v. County Board of Zoning Appeals, 28 Ohio Misc. 35, 273 N.E. 2d 921 (1971)" \s "Dettmar v. County Board of Zoning Appeals, 28 Ohio Misc. 35, 273 N.E. 2d 921 (1971)" \c 1 , it was held that a sixty-four-foot high amateur radio antenna in a residential, single-family zone was permissible as an accessory use customarily incident to single-family dwellings.  In Town of Paradise Valley v. Lindberg, 27 Ariz. App. 70, 551 P. 2d 60, 81 A.L.R. 3d 1080 (1976) TA \l "Town of Paradise Valley v. Lindberg, 27 Ariz. App. 70, 551 P. 2d 60, 81 A.L.R. 3d 1080 (1976)" \s "Town of Paradise Valley v. Lindberg, 27 Ariz. App. 70, 551 P. 2d 60, 81 A.L.R. 3d 1080 (1976)" \c 1 , a ninety-foot high amateur radio antenna was held to be a permitted use accessory to a single-family residence.  Village of St. Louis Park v. Casey, 218 Minn. 394, 16 N.W. 2d 459, 155 A.L.R. 1128 (1944) TA \l "Village of St. Louis Park v. Casey, 218 Minn. 394, 16 N.W. 2d 459, 155 A.L.R. 1128 (1944)" \s "Village of St. Louis Park v. Casey, 218 Minn. 394, 16 N.W. 2d 459, 155 A.L.R. 1128 (1944)" \c 1  held that a sixty-foot high pole and two thirty-foot high poles supporting a wire amateur antenna were permitted as an incidental use of residential real property.  In Skinner v. Zoning Board of Adjustment, 80 N.J. Super. 380, 193 A.2d 861 (1963) TA \l "Skinner v. Zoning Board of Adjustment, 80 N.J. Super. 380, 193 A.2d 861 (1963)" \s "Skinner v. Zoning Board of Adjustment, 80 N.J. Super. 380, 193 A.2d 861 (1963)" \c 1 , a one-hundred-foot high amateur antenna was held to be a permitted accessory use of residential property.  As early as 1951, it was held in Wright v. Vogt, 7 N.J. 1, 80 A.2d 108 (1951) TA \l "Wright v. Vogt, 7 N.J. 1, 80 A.2d 108 (1951)" \s "Wright v. Vogt, 7 N.J. 1, 80 A.2d 108 (1951)" \c 1  that a sixty-foot high amateur tower was a permissible use in residential zones. Only one case has held that an amateur radio antenna is not a use customarily incident to residential real property. In Presnell v. Leslie, 3 NY 2d 384, 144 N.E. 2d 381 (1957) TA \l "Presnell v. Leslie, 3 NY 2d 384, 144 N.E. 2d 381 (1957)" \s "Presnell v. Leslie, 3 NY 2d 384, 144 N.E. 2d 381 (1957)" \c 1  it was held that, in the absence of any evidence as to the extent to which amateur radio is "customary" in the United States, it could not be held that such use is reasonably ancillary to residential real property. That case is therefore distinguishable and is clearly an aberration. To the extent that anyone doubts that amateur radio is a normal residential avocation, one need only look at municipal ordinances everywhere: amateur radio antennas are referenced in most zoning ordinances, typically as an exemption from the restrictions applicable to commercial antenna ordinances, or as a specific subject of regulation in residential areas. Furthermore, every one of the cases that has applied the FCC's amateur radio preemption policy, discussed below, involves amateur stations in residential areas. While a zoning ordinance may regulate antenna height, and while determination of the appropriate maximum height is a reasonable legislative determination for a planning commission, city or county council, whether or not amateur radio is a normal, typical accessory use in a residential zone is now beyond any reasonable dispute.

The trial court in this case seemed concerned that the height of the antennas of the Plaintiff-Appellant is of a magnitude as to negate the “customarily incidental use” character of Amateur Radio antennas. However, neighboring and comparable governments allow antennas of similar height as a permissive use.  Phoenix, for example, does not regulate amateur radio antenna height at all. Further, the county of Maricopa, which surrounds Phoenix, has a permissive height restriction of 120 feet. Areas of comparable density to rural Bernalillo County have legislatively determined that antenna heights between 100 and 200 feet are reasonable. A statute in Virginia, for example, provides that municipalities with population densities of less than 150 persons per square mile may not restrict amateur radio antenna height below 200 feet, while those areas with population densities higher than 150 persons per square mile can impose height limits as low a 75 feet. Rural Bernalillo County has a population density of 93 persons per square mile
. Therefore, 130 feet would be an unexceptional and acceptable antenna height under the standards adopted by any of these jurisdictions.  
D. The FCC has Preempted Unreasonable Local Regulation of Amateur Radio Antennas

 The Federal Communications Commission, seventeen years ago, declared a limited preemption policy over the regulation of amateur radio antennas. This addresses prohibitions or structural limitations imposed unreasonably by non-federal entities.  Amateur Radio Preemption TA \l "Amateur Radio Preemption, 101 FCC 2d 952 (1985)" \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)" \c 3 , 101 FCC 2d 952 (1985) TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)" ; codified at 47 C.F.R. § 97.15(b) TA \l "47 C.F.R. § 97.15(b)" \s "47 C.F.R. § 97.15(b)" \c 2 . The declaratory ruling is often referred to as "PRB-1", the FCC file number for the notice and comment proceeding that led to the issuance of the ruling. The history of the FCC's preemption order is relevant to the instant proceeding.  

Following a notice and comment proceeding, in September of 1985, the FCC issued Amateur Radio Preemption TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)" . In that declaratory ruling, the FCC stated, in relevant part:

. . . [W]e recognize here that there are certain general state and local interests which may, in their even-handed applications, legitimately affect amateur radio facilities.  Nonetheless, there is also a strong federal interest in promoting amateur communications.  Evidence of the interest may be found in the comprehensive set of rules that the Commission has adopted to regulate the amateur service.  Those rules set forth procedures for the licensing of stations and operators, frequency allocations, technical standards which amateur radio equipment must meet and operating practices which amateur operators must follow.  We recognize the Amateur radio service as a voluntary, noncommercial communication service, particularly with respect to providing emergency communications.  Moreover, the amateur radio service provides a reservoir of trained operators, technicians and electronic experts who can be called on in times of national or local emergencies.  By its nature, the Amateur Radio Service also provides the opportunity for individual operators to further international goodwill.  Upon weighing these interests, we believe a limited preemption policy is warranted.  State and local regulations that operate to preclude amateur communications in their communities are in direct conflict with federal objectives and must be preempted.

25. Because amateur station communications are only as effective as the antennas employed, antenna height restrictions directly affect the effectiveness of amateur communications.  Some amateur antenna configurations require more substantial installations that others if they are to provide the amateur operators with the communications he/she desires to engage in.  For example, an antenna array for international amateur communications will differ from an antenna used to contact other amateur operators at shorter distances. . . [L]ocal regulations which involve placement, screening, or height of antennas based on health, safety, or aesthetic considerations must be crafted to accommodate reasonably amateur communications, and to represent the minimum practicable regulation to accomplish the local authority's legitimate purpose.
(Id. at 959-60) (citations omitted; emphasis added)

The Commission had noted the assumption in earlier court decisions of an apparent absence of intent on the part of the federal government to preempt amateur antenna regulation, and consequently clarified its position on the matter. The Commission preempted local regulation of amateur radio antennas, to the extent that any local regulations preclude or do not reasonably accommodate amateur communications, or which do not represent the minimum practicable regulation to accomplish the local authority's legitimate purpose. It is apparent that effective amateur communications require antennas to be erected in clear space, at heights in excess of those normally required for other types of structures, due to the surrounding terrain and technical requirements.

Following the release of Amateur Radio Preemption TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)" , supra, the question which then faced the courts was whether such an action was within the FCC's authority, and whether it was reasonably exercised.  A series of cases following Amateur Radio Preemption TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)"  have uniformly held that the preemption order was a proper exercise of the Commission's authority.

The first of these cases is Thernes v. City of Lakeside Park, Kentucky, et al., 779 F.2d 1187 (6th Cir. 1986) TA \l "Thernes v. City of Lakeside Park, Kentucky, et al., 779 F.2d 1187 (6th Cir. 1986)" \s "Thernes v. City of Lakeside Park, Kentucky, et al., 779 F.2d 1187 (6th Cir. 1986)" \c 1 , on remand, 62 Pike and Fischer Radio Regulation 2nd Series 284  (E.D. Ky. 1986).  In that case, an amateur was denied a building permit for an antenna support structure and associated antenna, although the city agreed to suffer the continuation of a twenty-foot-high wire antenna, erected as a temporary measure by the amateur, and which was clearly inadequate. The amateur had proposed a 73-foot support structure, atop which were to be located eight feet of rotatable, directional antennas.  The district court found (prior to issuance of the Amateur Radio Preemption TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)"  order), no apparent federal preemption of local regulation of amateur radio antennas. Pending appeal in the Sixth Circuit, however, the FCC issued its preemption order. Upon consideration by the Sixth Circuit Court of Appeals of the FCC's legitimate "exercise of its... preemptive powers," the action by the city was declared unlawful, and the case was remanded to the district court for action consistent with the FCC's order.  On remand, the district court ruled that:

the defendants shall allow the plaintiff to erect, maintain and use an amateur radio antenna system (as proposed) . . . unaffected by any present or future ordinances of the city to the contrary, and shall issue to plaintiff all permits therefor.

Following Thernes, in Bodony v. Incorporated Village of Sands Point, 681 F. Supp. 1009 (E.D.N.Y. 1987) TA \l "Bodony v. Incorporated Village of Sands Point, 681 F. Supp. 1009 (E.D.N.Y. 1987)" \s "Bodony v. Incorporated Village of Sands Point, 681 F. Supp. 1009 (E.D.N.Y. 1987)" \c 1 , the United States District Court for the Eastern District of New York invalidated a 25-foot height limitation in a municipal ordinance, which interfered with the amateur's "right to the full use of his amateur extra class license and the license to use his property as an amateur radio station issued by the FCC."  The court based its ruling on Amateur Radio Preemption TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)" , supra, and permitted an antenna 85 feet in height.

Immediately after Bodony, another federal court issued a decision in Bulchis v. City of Edmonds, 671 F. Supp. 1270 (W.D. Wash. 1987) TA \l "Bulchis v. City of Edmonds, 671 F. Supp. 1270 (W.D. Wash. 1987)" \s "Bulchis v. City of Edmonds, 671 F. Supp. 1270 (W.D. Wash. 1987)" \c 1 , which held that although the city's zoning ordinance governing the height of radio antennas was not invalid on its face (because it permitted in the ordinance greater antenna height through a conditional use permit process), the application of the ordinance to the amateur's communications needs (i.e., the denial of a conditional use permit) did frustrate federal goals in regulating amateur radio communications.  In short, the court found that, as the ordinance was applied, "it did not provide for the reasonable accommodation of amateur radio communication," as required by Amateur Radio Preemption TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)" , supra.

Another case supporting the Amateur Radio Preemption TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)"  order is Izzo v. Borough of River Edge, 843 F.2d 765 (3d Cir. 1988) TA \l "Izzo v. Borough of River Edge, 843 F.2d 765 (3d Cir. 1988)" \s "Izzo v. Borough of River Edge, 843 F.2d 765 (3d Cir. 1988)" \c 1  which held that the FCC's preemption order "infuses into the proceeding a federal concern, a factor which distinguishes the case from a routine land use dispute having no such dimension."  The court recognized that "[b]ecause the effectiveness of radio communication depends on the height of antennas, local regulation of those structures could pose a direct conflict with federal objectives."  The matter was remanded to the district court, and subsequently the municipality issued the requested antenna permit. 

There have been no cases declaring Amateur Radio Preemption TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)" , supra, an unlawful exercise of FCC authority, or which even questioned the application of the ruling to limit municipal regulation of individual amateur radio stations through police power zoning authority. Those most recent cases on the subject uniformly have held that local restrictions on amateur antennas that constitute effective prohibitions on communications, or which involve fixed maximum height limitations are facially void as preempted. See, e.g., MacMillan v. City of Rocky River, 748 F. Supp. 1241 (N.D. Ohio, 1990) TA \l "MacMillan v. City of Rocky River, 748 F. Supp. 1241 (N.D. Ohio, 1990)" \s "MacMillan v. City of Rocky River, 748 F. Supp. 1241 (N.D. Ohio, 1990)" \c 1 .

The Eighth Circuit United States Court of Appeals has tracked the history and provided a reasonable interpretation of the FCC's preemption policy for amateur radio antennas in Pentel v. City of Mendota Heights, 13 F.3d 1261 (8th Cir. 1994) TA \l "Pentel v. City of Mendota Heights, 13 F.3d 1261 (8th Cir. 1994)" \s "Pentel v. City of Mendota Heights, 13 F.3d 1261 (8th Cir. 1994)" \c 1 , in a case in which an amateur who had two small, ineffective amateur antennas was denied authority to install a proposed 68-foot antenna in her yard. The court, in reversing a district court summary judgment to the city, held, in part, as follows:

Courts applying PRB-1 have discerned two means by which PRB-1 may preempt a local ordinance. First, the local regulation may be preempted on its face. The city's zoning ordinance does not conflict on its face with PRB-1 because it neither bans nor imposes an unvarying height restriction on amateur radio antennas. (citations omitted). 

Second, PRB-1 also preempts a zoning ordinance that a city has not applied in a manner that reasonably accommodates amateur communications. (citations omitted). The FCC refused to specify a height below which local governments could not regulate, and instead declared that "local regulations which involve placement, screening or height of antennas based on health, safety or aesthetic considerations must be crafted to accommodate reasonably amateur communications, and to represent the minimum practicable regulation to accomplish the local authority's legitimate purpose." PRB-1, para. 25 TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)" .

Some recent cases have held that, where a zoning conditional use permit process exists, local authorities may balance the communications needs of the radio amateur against whatever legitimate land use needs exist in considering a particular conditional use permit application. See, e.g., Howard v. City of Burlingame, 726 F. Supp. 770 (N.D. Cal. 1989), aff=d, 937 F. 2d 1376 (9th Cir. 1991) TA \l "Howard v. City of Burlingame, 726 F. Supp. 770 (N.D. Cal. 1989), aff(d, 937 F. 2d 1376 (9th Cir. 1991)" \s "Howard v. City of Burlingame, 726 F. Supp. 770 (N.D. Cal. 1989), aff(d, 937 F. 2d 1376 (9th Cir. 1991)" \c 1 ; Williams v. City of Columbia, 707 F. Supp. 207 (D.S.C. 1989), aff(d, 906 F. 2d 994 (4th Cir. 1990) TA \l "Williams v. City of Columbia, 707 F. Supp. 207 (D.S.C. 1989), aff(d, 906 F. 2d 994 (4th Cir. 1990)" \s "Williams v. City of Columbia, 707 F. Supp. 207 (D.S.C. 1989), aff(d, 906 F. 2d 994 (4th Cir. 1990)" \c 1 . The more thorough analysis of the matter, however, provided by the Eighth Circuit in Pentel TA \s "Pentel v. City of Mendota Heights, 13 F.3d 1261 (8th Cir. 1994)"  v. City of Mendota Heights, Minnesota, supra, held that the Commission did the balancing itself, and the courts merely must determine whether or not a municipality has made a reasonable accommodation for the amateur communications, which is the absolute obligation of the municipality. It is apparent that the essence of the FCC's preemptive intent as expressed in Amateur Radio Preemption TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)"  was to guarantee that each amateur radio operator could install functional antennas for all amateur frequency bands, at the licensee's residence. This was made clear in September of 1989, when FCC revised its amateur radio rules to codify [at 47 C.F.R. ( 97.15(b) TA \s "47 C.F.R. § 97.15(b)" ] the essential holding of Amateur Radio Preemption TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)" , as follows:

(b) Except as otherwise provided herein, a station antenna structure may be erected at heights and dimensions sufficient to accommodate amateur service communications. [State and local regulation of a station antenna structure must not preclude amateur service communications. Rather, it must reasonably accommodate such communications and must constitute the minimum practicable regulation to accomplish the state or local authority's legitimate purpose. See, PRB-1, 101 FCC 2d 952 (1985) TA \s "Amateur Radio Preemption, 101 FCC 2d 952 (1985)"  for details.]

The Federal Communications Commission has purposely placed few specific restrictions on the height of amateur radio antennas.  See 47 C.F.R. ( 97.15 TA \l "47 C.F.R. ( 97.15" \s "47 C.F.R. (97.15" \c 2 .  Only if the radio amateur is near an airport or requires an antenna higher than 200 feet in order to communicate effectively must he or she get special FCC approval.  Because of the relationship between antenna height, terrain obstacles, and the susceptibility of home electronic equipment to interference from antennas in the same horizontal plane, the FCC has allowed amateur radio operators virtually unfettered discretion for ascertaining proper antenna height up to 200 feet. The topography of the site, the presence of geographic obstacles such as hills or mountains, the frequency bands used, the eleven-year sunspot cycle, and many other technical factors must all be considered when a radio amateur decides how high to place his or her antenna.  Arbitrarily fixed, unreasonably low maximum height limits, or preclusive ordinance interpretations contained in ordinances preclude effective, reliable antenna systems and amateur communications, and take away this important discretion intentionally given by the FCC to the Amateur Radio Service.  As Thernes TA \s "Thernes v. City of Lakeside Park, Kentucky, et al., 779 F.2d 1187 (6th Cir. 1986)"  and Bodony TA \s "Bodony v. Incorporated Village of Sands Point, 681 F. Supp. 1009 (E.D.N.Y. 1987)"  each recognized, without specific and substantiated concerns for public health, safety or other compelling purposes (and except to the extent that amateur radio communications are "reasonably accommodated"), prohibitions on antennas, or preclusive limitations, violate the Federal Communications Commission's preemption regulation.


Conclusion

The Amateur Radio Service is composed of individually licensed radio operators and stations.  The FCC does not license a "network" of amateurs; each is regulated individually and separately. Land use regulators, be they in the form of zoning boards or city councils, in order to comply with the FCC's preemption order, must reasonably accommodate the communications needs of each individual amateur station, and enact the minimum practicable regulations relative thereto. Arbitrary action of municipalities which preclude amateur antennas, or which arbitrarily limit antenna configurations or heights above ground level typically preclude benefits of federally-licensed amateur radio communications, and frustrate federal communications law and policy in the process. There are, certainly enough, residual local concerns in the siting and maintenance of antenna support structures, but none justify arbitrary preclusive interpretations of otherwise silent ordinances, or arbitrary administrative or judicial determinations of whether a particular antenna height might make an accessory use into something else. An ordinance which would preclude a type of protected, non-commercial speech should be especially carefully interpreted to permit the most free and unfettered use of real property.

The Court in this case is in any case obligated to acknowledge the federally-declared right to install and maintain amateur radio antennas at reasonable heights and configurations, and to remind municipal land use officials that their obligation is to enact (and, thereafter, by clear implication) to interpret their ordinance in such a way as to impose the least practicable regulation on amateur radio communications. It is suggested that such was not done in this case by either the Defendant-Appellee or the trial court.

Finally, the result of a recent zoning decision in New Hampshire is instructive here. In Marchand v. Town of Hudson, 788 A.2d 250 (N.H. 2001) TA \l "Marchand v. Town of Hudson, 788 A.2d 250 (N.H. 2001)" \s "Marchand v. Town of Hudson, 788 A.2d 250 (N.H. 2001)" \c 1 , the New Hampshire Supreme Court was concerned that a proposal by a radio amateur to install three, 100-foot antennas on his residential lot was unusual. Accordingly, though the zoning ordinance in effect at the time did not prohibit the issuance of a building permit for the three towers, the case was remanded to the Town of Hudson Zoning Board of Adjustment to determine (1) whether the height of the towers and their antenna configuration is necessary to accommodate the particular amateur radio operator's communication objectives, and (2) whether the number of towers is necessary to accommodate those same communication objectives. The relevant findings of the Board of Adjustment, following testimony, were as follows (numbered as in the original document):

(3) Mr. Muller (the Amateur) engages in various contests throughout the world, experiments in amateur radio operations and various antenna design and configurations. At his previous residence in an adjoining town, he operated this hobby with five towers on a much smaller lot.

(4) Mr. Muller's participation in various contests and operations requires a multitude of antennas to span the range of frequencies used, with the use of multiple antennas on each tower effectively maximizing the use of each individual tower. In fact, the towers themselves, as they are arranged, act as antenna arrays for some radio frequencies used.

(6) Physical characteristics of the various frequencies require that the antennas be maintained at certain distances from each other and other objects that would distort the radio signal, as documented. . . .

(8) The existing tower configuration optimized communication with Japan, Europe, and South America, which are the three main targets of communication for Mr. Muller. Three towers are the minimum number required to beam towards each of these locations.

(9) One of the goals of amateur operators is to maximize signal strength for any particular target of communication; therefore, it is important in some bandwidths for the antennas to be above the surrounding trees, which tend to absorb the signal. Mr. Muller's original designs for the higher towers have been compromised at the 100-foot height. It was noted that he could cut down trees on his own property but not the interfering trees on his neighbor's properties.

(10) In general, higher towers allow a decrease in angle of the signal, thereby reducing the number of "skips" off the atmosphere which leads to more efficient signal transmission.

(11) Mr. Muller's property covers in excess of six acres, which can reasonably accommodated the three towers.

(12) The testimony presented to this Board indicates that multiple towers are not unusual. In addition, all members of the Board in discussing these findings declared a common consensus that multiple towers for this sort of operation represent an accessory use.

The League would suggest that these findings, following a remand by the New Hampshire Supreme Court for such a determination, are instructive here, notwithstanding that they are from an administrative tribunal. The property size in the Marchand TA \s "Marchand v. Town of Hudson, 788 A.2d 250 (N.H. 2001)"  case was similar, the height of the antennas is similar, and multiple towers were proposed by the amateur operator. It is, in short, a comparable circumstance to the instant case.

In summary, in order to comply with express federal communications policy and sound public policy, and consistent with prior precedent, the Court must find that the permit previously issued to the Plaintiff-Appellant herein was improperly rescinded, and that he is entitled to maintain his antennas as initially authorized by the Defendant-Appellee.  
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