NO. 85—98-\3' . . .-
IN THE DISTRICT COURT
DALLAS COUNTY, TEXAS

191ST JUDIGIAL DISTRICT

MARVIN H. RANDLE, et al.,
Plaintiffs

Vs.

LANNY PHILLIPS,
Defendant

DEFENDANT'S POST-TRIAL BRIEF

TO THE HONORABLE JUDGE OF SAID COURT:

I.

Introduction

~The above-referenced matter was tried to the Court on the
24th and 25th of September, 1985, at the conclusion of which the
Court indicated that it desired the parties to address and brief
the following issues:

1. Whether there is sufficient state action to bring this
case within the ambit of the protection afforded by the federal
and state constitutions.

2. Whether the filing of record of restrictive covenants

as a separate instrument 1is constructive notice to a purchaser



where neither his deed nor the deeds of any of his predecessors
in interest reference the restrictions.

3. Whether a title policy referencing the restrictions
received after the purchaser had closed on the purchase of the
property is constructive notice of éhe restrictions.

4, Whether Plaintiffs Toia and Drivers should be con-
sidered estopped by their own inaction and Plaintiff Randle's
acquiescense in the installation of the tower and antenna.

5. Whether the Court may fashion a remedy such that Defen-
dant Phillips will be monetarily compensated for the cost of
removing the tower if the Court orders such a removal.

In response to the Court's request, Defendant Lanny Phillips
submits this Post-Trial Brief, and respectfully requests the
right to make a brief closing argument addressing these and other
points Qiscussed herein, provided that the Court deems that such
argument would be helpful in resolving the issues currently
before the Court.

-In addition to addressing the specific questions raised by
the Court, Defendant discusses those issues previously raised in
its Trial Brief, in light of the evidence at trial, which Defen-
dant believes compels a judgment in his favor and denying Plain-

tiffs any relief.



II.

Plaintiffs Are Not Entitled To Relief
Becagse'They Have Failed To Meet Their Burden
Of Establishing A General Plan or Scheme of Development

A deed restriction has been held to be a personal covenant
with the grantor and as such, it cannot be enforced by the owners
of other lots in a subdivision unless there is proof of a general
plan or scheme for restricting the entire subdivision. Thus,
before a restriction can be enforced against a grantee by another
property owner, there must be a showing of a general plan or
scheme and an intent of the parties to the covenant that the
restrictive scheme inure to the benefit of all owners in the

subdivision. Scott v. Rheudasil, 614 S.W.2d 626 (Tex. Civ. App.

- Fort Worth 1981, no writ). The burden is on the Plaintiffs to

prove that a general scheme or plan does exist. Brehmer v. City

of Kerrville, 320 S.W.2d 193 (Tex. Civ. App. - San Antonio 1959,
no writ):

The mere placing of a plat and dedication of record is not
sufficient evidence to establish that a general plan or scheme
exists where it is not shown that the lots were purchased in
reliance on the recorded plat and dedication instrument. Burns
v. Wood, 492 S.w.2d 940 (Tex. 1973). Additionally, it has been
held that conveyance of a large number of lots without any re-
strictions eliminates the possibility that the primary developer
intended to impose a common plan or scheme fdr the development of

the subdivision. Wiley v. Schorr, 594 S.W.2d 484 (Tex. Civ. App.

- San Antonio 1979, no writ).



Some courts have even gone so far as to hold that in order
to find the existence of a general plan or scheme the re-

strictions must not only appear in one deed but on all deeds of

the lots purportedly restricted. See Moe v. Gier, 2 P.2d 852,

116 Cal. App. 403 (1931). Davis v. Huey, 620 S.W.2d 561 (Tex.

1981), confirms this idea, as it states that restrictive cove-
nants will be enforced when "such covenants are inserted in all
the deeds for lots sold in pursuance of the plan," quoting with

approval from Curlee v. Walker, 244 S.W. 497 (Tex. 1922).

Plaintiffs have failed in their burden to show that a gener-
al plan or scheme existed. The testimony and evidence showed
that the subdivision was established without any deed re-
strictions of recprd, and that the attempt to establish a scheme
occurred later and was not joined in by all of the owners of lots

within the subdivision. Burns v. Wood demonstrates that the mere

filing of record of deed restrictions is insufficient proof of a
general scheme or plan of development. Plaintiffs, in order to
prevail, must show that the lots were purchased in reliance on

the restrictions. See Lehmann v. Wallace, 510 S.W.2d 675 (Tex.

Civ. App. - San Antonio 1974, writ ref'd n.r.e.). The Plaintiffs
have not shown that any of the purchasers of lots in the sub-
division purchased lots in reliance on the restrictions. To the
contrary, the evidence establishes that most of the purchasers in
the subdivision were not even aware that ;uch réstrictions

existed and would not take any action to enforce the restriction

at issue. Moreover, the fact that most of the deeds in evidence



do not even reference the restrictions should eliminate the

possibility that such.a scheme exists or was intended to exist.

See Wiley v. Schorr; Keith v. Seymour, 335 S.W.2d 862 (Tex. Civ.
App. - Houston 1960, writ ref'd n.r.e.). Clearly, the Plaintiffs
have not sufficiently established either the existence of a
general plan or scheme, or the intent to maintain a general plan
or scheme.

Wiley v. Schorr indicates the restrictions must be univer-

sal: "Therefore, if an agreement purports to restrict all of the

lots in a designated area, the restrictions must apply to all

lots of like character in that area." 594 S.W.2d at 487.

The evidence clearly establishes that the restrictions
purported to be universal when in fact they were not. The re-
strictions were stated as encompassing all lots within the
subdivision, when in fact several owners of lots in the sub-
division did not join in the creation or filing of the re-
strictions. Plaintiffs conceded at trial that such restrictions
did not bind such owners or apply to their property. Most of
these people still own property in the subdivision. As a result,
the restrictions did not apply to all lots of a similar character
and were not universal in character. Universiality of re-
strictions was further diluted by the failure of the lot develop-
ers, including Plaintiffs Randle and Toia, to specifically "or
otherwise reference the recorded deed restrictions in conveyances
to the current owners of lots within the subdivision. Because of

these failures, the restrictions should not be enforceable as a



general plan or scheme, and absent proof (there being no evidence
at trial) of a direct coptractual relationship between Plaintiffs
and Defendant Phillips, there is no basis upon which to order any
mandatory injunctive relief requiring removal of Defendant's
tower and antenna.
III.
Plaintiffs failed in Their Burden To

Establish That Defendant Phillips Had
Actual or Constructive Notice of The Restrictions

Texas law is clear that in order to enforce restrictions
based on a general plan or scheme, it is essential that the party
seeking to enforce the restrictions on the use of land establish
that the purchaser had notice of the limitations on his title.

McCart v. Cain, 416 S.W.2d 463 (Tex. Civ. App. - Fort Worth 1967,

writ ref'd n.r.e.); Fleming v. Adams, 392 S.W.2d 491 (Tex. Civ.

App. - 39uston 1965, writ ref'd n.r.e.). There are two types of
notice: actual and constructive. There is no dispute that the
testimony in this case shows that the Defendant had no actual
notice of the restrictions. Indeed, the evidence shows that no
one informed Defendant Phillips prior to his purchase of a lot
that recorded deed restrictions existed and prohibited the
erection of a tower and antenna. This fact was crucial to
Defendant Phillips' decision to purchase the property, as he
testified he would not have closed the purchase had he been
informed of the restrictions. Constructive notice of
restrictions can only be established through an instrument which

forms an essential link in the owner's chain of title. Smith v.



Bowers, 463 S.W.2d 222 (Tex. Civ. App. - Waco 1970, no writ). No
Bowers

document forming an essential link in Defendant Phillips' chain
of title reflects the existence of the restrictions upon which
Plaintiffs base their claim for injunctive relief.

In Keith v. Seymour, it was held that no building re-

strictions were imposed on ‘property where the only reference
thereto appeared in the general warranty clause of a deed. 1In
the present case, the testimony indicates that the deed
restrictions were filed of record as a separate instrument but
were not mentioned in the Deed to Defendant Phillips or any of
his predecessors in interest. Thus, the facts at trial were

stronger than those present in Keith v. Sevmour, which denied

plaintiffs the right to injunctive relief to enforce the recorded
deed restrictions.

The. Court has specifically raised the issue of whether this
separate recordation is sufficient to constitute constructive
notice to the Defendant. Defendant believes it is not. George

¥W. Thompson, Thompson on Real Property, (1963 replacement by John

S. Grimes), Vol. 8A § 4340, pg. 5, addressed this issue by

stating: "If a restrictive covenant appears in a separate

instrument or rests in parol and not in a deed in the chain of

title and is not referred to in such deed, a purchaser has no

constructive notice of it," citing Turner v. Glenn, 220 N. Car.
620, 18 S.E.2d 197 (1942).

Similarly, Hancock v. Gumm, 107 S.E. 872, Ga.

(1921), held that where a recorded deed of one of the lots of a



jarger tract contains restrictive covenants which purport to
apply to all lots of the larger tract belonging to a common
grantor, the purchaser of one of the remaining lots at a later
time without reference to deed restrictions is not chargeable
with constructive notice of those covenants through the recorded
deed of the 1lot which reflects the existence of such
restrictions.

Under the foregoing authorities, the recording of the re-
strictions in a separate document should not be constructive
notice to Defendant Phillips, where neither his Deed nor the
deeds of any of his predecessors made any mention ér reference to
the existence of such covenants.

The court has specifically raised another issue concerning
constructive notice - the issue whether the fact that the title
policy mentioned the restrictions should constitute constructive
notice &here the policy was received two months after the Defen-
dant closed the purchase of his house. Again, Defendant believes
the answer to this issue is negative.

Texas law is replete with the idea that the purchaser must
have had notice of the restrictions at the time he purchased the

property. Davis v. Huey states that the purchaser will be bound

by the restrictions "if he has bought with actual or constructive

knowledge of the scheme, and the covenant was part of the subject

matter of his purchase.” 620 S.W.2d at 567. (emphasis added)

Likewise, Fleming v. Adams states that the purchaser will be

bound "if he bought with actual or constructive knowledge", 392




L _.

////// S.W.2d at 495, and Monk v. Danna, 110 S.W.2d 84 (Tex. Civ. App. -

Dallas 1937, writ dism'd), holds that the purchaser must have

"purchased with knowledge." Id. at 87.

These cases stress the idea that the owner of the property
must have -had knowledge of the restrictions at the time he
purchased the property. Knowledge at a later time is not
sufficient for the purchaser to be bound by the restrictions.
The fact that a title policy, received two months after the
purchase of the property, references the restrictions is simply
irrelevant under these authorities on the issﬁe whether Defendant
Phillips had constructive notice at the time he made his
purchase. Moreover, the evidence 1is clear that Defendant
Phillips did not have actual notice that his title policy
referenced the restrictions until his attorney called it to his
attention after the tower and antenna had been installed.

Iv.
Even If A General Plan Or Scheme Could Be
Established And The Plaintiffs Could Prove That

Defendant Phillips Had Notice, The Restrictive
Covenants Should Be Found To Have Been Waived And Abandoned

The conveyance of several lots without mention of re-
strictions has been held to be sufficient to support a finding

that restrictions have been abandoned. Overton v. Radland, 54

S.W.2d 240, 243 (Tex. Civ. App. - Amarillo 1983, w;it dism'd),

Duncan, Trustee, and Others v. Central Passenger R. Qo., 4 $.W.

228, 85 Ky. 525 (1887). Furthermore, lots should not be subject
to restrictions pursuant to a general plan or scheme where the

deeds do not indicate that a general plan or scheme for



/

.

restrictions has been effectually established and followed.

Keith v. Seymour, 335 S.W.2d at 868.

Pursuant to the foregoing authorities, it becomes obvious
that any plan or scheme that may have ever existed has now been
abandoned. Only two deeds of property to current owners in the
subdivision make any specific reference to the recorded
restrictions. Most of the deeds from Mr. Randle, the originator
of the restrictions, make no or only indirectly and generally
reference to restrictions. The same is true with respect to
conveyances by others to current owners of 1lots in the
subdivision. This is insufficient under the holding in Keith v.
Seymour.

Furthermore, A restrictive covenants in a general plan or

scheme may be waived. See Tejas Trail Property Owners Ass'n v,

Holt, 516 S.W.2d 441 (Tex. Civ. App. - Ft. Worth, no writ). 1In

Tejas Trail Property Owners Association v. Holt, the court found

that the complaining party had waived its rights to enforce the
restrictions in that it had permitted a number of other
violations in the subdivision without complaint. 516 S.W.2d at
445, Similarly, in this case, the complaining parties have been
inconsistent in their enforcement of the restrictions.

The evidence shows that the restrictions in guestion have
been waived. There have been many violations - side-entry
garages have been built on several houses in clear violation of

the restrictions, large advertising signs in violation of the



restrictions have' remained posted for long periods of time, and
vehicles have been parked in violation of the deed restrictions.

Not only have the Plaintiffs been inconsistent in their
enforcement of the restrictions, but Plaintiff Randle testified
that they have subjectively decided which restrictions to enforce
and which ones to allow. Plaintiff Randle testified that he
decided which restrictions to enforce by deciding whether the
violation was "within the intent of the restrictions."
Basically, he has subjectively determined which restrictions he
felt were repugnant to his senses and should be enforced rather
than abiding by the letter of the restrictions. Restrictions
purportedly restricting land should not be used as a method for
one to make and enforce subjection determinations of what one
finds personally objectionable. Plaintiffs hould be estopped to
rely on the restrictions in that their past conduct shows that
the rest;ictions were not being enforced as written and had been
effectively waived.

V.

None Of The Plaintiffs Have Clean
Hands To Request Injunctive Relief

Since injunctive relief is an equitable remedy, the com-
plaining party must come to the Court with clean hands and must

have acted promptly to enforce the restrictions. Foxwood Home-

owners' Association v. Ricles, 673 S.W.2d 376 (Tex. Civ. App. -

Houston 1984, writ ref'd n.r.e.). In the Foxwood case, the court
found that the parties attempting to enforce the restrictions had

failed to use due diligence in enforcing the restrictions in that

- 11 -



they did not complain or object to the alterations being made by
the defendant until several months after they became aware that
the defendant was making alterations to his home in violation of
the restrictions. Similarly, in this case, the testimony
indicates that the tower was in plain sight of all of the Plain-
tiffs for several weeks before its installation was complete.
The installation itself was done in several phasg¢s over a period
of time. Plaintiff Randle admittedly discussed Defendant
Phillips' plans for the tower and antenna with Defendant Phillips
and made no objection until installation was complete. As in
Foxwood, all of the Plaintiffs were surely aware of Defendant
Phillips' plans long before any objections were ﬁade to his
erection of the tower and antennas. As in Foxwood, objections
were heard to be- made only after the project was completed.
Therefore, Plaintiffs do not have clean hands to request the
mandatory injunctive relief which they seek.

Conduct on the part of the Plaintiffs in permitting other
violations of the restrictions without any objection, also re-
sulté in a waiver or estoppel barring suit to enforce the re-

strictions. Zmotony v. Phillips, 529 sS.W.2d 760 (Tex. 1975);

Baker v. Brackeen, 354 S.W.2d 660 (Tex. Civ. App. - Amarillo

1962, no writ).

The evidence has established that all of the Plaintiffs have
themselves violated the deed restrictions time and £ime again.
Also, Plaintiffs have been aware of many other violations that

they have allowed to go unchecked. Because of the numerous
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.violations by Plaintiffs themselves and Plaintiffs® knowledge of
other violations that went unchecked, Plaintiffs have unclean
hands and no right to seek any injunctive relief against Defen-

dant. Foxwood Homeowners' Association v. Ricles, 673 S.W.2d at

379.

The right to an injunction may be waived by acquiescing to
violation of the restrictions. The concept of "laches" comes to
play in such a situation. Laches involves a prior failure to
enforce a covenant agent the present violator, rather than a
prior failure to enforce the promise against prior offenders.

Gillingham v. Timmins, 104 S.W.2d 115 (Tex. Civ. App. - Galveston

1937, writ dism'd w.o.j.). Laches has application in this case
as the Plaintiffs knew of Defendant Phillips' plan long before
any objections were made. In addition, Plaintiffs failed to
enforce another restrictive covenant against Defendant Phillips
when he Built a non-conforming garage specially designed to store
his radio equipment. The garage is apparently in violation of
the restrictions but no complaints were made during its
construction or after its completion. In fact, no one ever even
informed Defendant Phillips that his garage was in violation of
the restrictions. Because of the Plaintiffs' failure to timely
enforce the restrictions relating to towers and antennas and
garages, Plaintiffs are guilty of laches and should now be
estopped to seek injunctive relief.

Clearly, Plaintiff Randle should be barred from seeking a

remedy as the evidence shows that he waived his rights by



acquiescing® and consenting to the ordering and the installation
6f the tower. As the testimony showed, Plaintiff Randle
anonymously mailed a letter containing the deed restrictions to
Defendant Phillips' home after Defendant Phillips had already
purchased and neared completion of the installation of the tower
and antenna. No actual compiaint was made by Plaintiff Randle
until installation of the tower and antenna was complete. The
remaining Plaintiffs also acquiesced in the erection of the tower
by not objecting to it until it had been completed when the
installation process took several weeks to complete and the tower
and antenna were in plain view for anyone to see.

The Court has also specifically raised the issue whether
Plaintiff Randle's knowledge and waiver should be imputed to the

other Plaintiffs. It has been held that when some members of a

property owner's association know that a lot owner is planning to
install a certain type of roofing not allowed under a restrictive
covenant, but wait until after the roofing has been completely
installed before objecting, laches will defend against a later

attempt to enforce the covenant. Tejas Trail Property Owner's

Ass'n v. Holt, 516 S.W.2d at 443, 444. The Plaintiffs should now

be estopped to seek relief. See also Overton v. Ragland, 54

S.W.2d 240 (Tex. Civ. App. -~ Amarillo 1932, writ dism'd w.o0.j.);

Spencer v. Maverick, 146 S.W.2d 819 (Tex. Civ. App. - San Antonio

1941, no writ).
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VI.

The Balancing Of Equities Justifies
Denying Plaintiffs Any Injunctive Relief

Even if the Court finds that the remaining Plaintiffs did
not waive their rights and that the Randle waiver and consent
cannot be imputed to them, the Court should balance the equities
between the remaining Plaintiffs and the Defendant. Where
enforcement of an injunction would be inequitable, oﬁpressive,
harsh, and unconscionable, the Court may refuse to allow an

injunction. Davis v. Carothers, 335 S.W.2d4 631 (Tex. Civ. App. -

Waco 1960, writ dism'd by agr.). Where it has been demonstrated
that there is a substantial disproportion between the Defendant's
harm and the benefit to be received by the Plaintiffs, courts

have refused enforcement on equitable grounds. Garden Oaks Bd of

Trustees v. Gibbs, 489 S.W.2d 133 (Tex. Civ. App. - Houston [lst

Dist.] 1972, writ ref'd n.r.e.).

Comparing the harm that will be done to the remaining Plain-
tiffs by allowing the tower to remain to that which will be done
to Defendant Phillips if he is forced to remove the tower and
antenna, it becomes obvious that the equities are in Defendant
Phillips' favor. The Plaintiff Drivers live several houses down
and across the street from the Defendant. They will not, by any
stretch of the imagination, be significantly damaged if the tower
and antenna remain, as is further demonstrated by their lack of
interest to testify or even appear at the trial of this case.
Similarly, Plaintiff Toia, a builder, does not even live in the

house which he owns in the neighborhood. 1In fact, he testified



/

that there is presently a sale pending on such house which will
élose in the near future, eliminating his ownership of any lot.in
the neighborhood. He did not allege that the existence of the
tower and antenna had in any way hindered the sale of the house
or that removal of the tower and antenna is required by his
purchasers. Furthermore, the remaining lot owners in the sub-
division have signed a petition indicating that they would not
seek injunctive relief to enforce the restrictions against
Defendant Phillips.

On the other hand, Defendant Phillips will suffer irre-
parable harm if he is forced to remove the tower and antenna. He
will be forced to give up a hobby that he has participated in for
over 37 years. He has expended over $25,000.00, installed a
great deal of raéio equipment and specially designed his garage
-- all of which will be a waste of time, energy, planning and
money if he is now forced to remove the tower and antenna.
Furthermore, the community will be deprived of the public service
benefits which ham operators like Defendant Phillips can offer in
times of emergency, disaster and crisis. In reality, Defendant
Phillips will likely have no choice but to begin a search for a
new home, since he testified that he would not have purchased the
property had he known of the restrictions. Clearly, the harm
Defendant Phillips will suffer greatly out-weighs any harm that
will be allegedly suffered by the remaining Plaintiffs. Indeed,
Plaintiffs have not presented any testimony.of specific harm they

have or will incur if the tower and antenna remain, other than



Fhe Randles' personal distaste after they built their home on the
vacant lots behind Defendant Phillips' home.

Enforcement will also be unjust because Defendant Phillips
was unaware of any deed restrictions upon his property when he
purchased it, he sought and obtained consent to erect the radio
tower and antenna from Plaintiff Randle, the primary developer of
lots within the subdivision, and he did not receive any ob-
jections or complaints from any of the Plaintiffs until after the
installation and erection of such equipment was complete. Under
these circumstances and in light of the fact that none of Defen-
dant's neighbors, other than the named Plaintiffs, object to the
tower and antenna, the balancing of the equities reveals that any
enforcement of the deed restrictions against Defendant would be
both inequitable and unjust.

Adding to the equities in favor of the Defendant is the fact
that thé law does not favor restrictions on land. 1In Baker v.
Henderson, 153 S.W.2d 465 (Tex. 19411. the court stressed this
idea when it said: "Restrictive clauses in instruments concern-
ing real estate must be construed strictly, favoring the grantee
and against the grantor, and all doubt should be resolved in
favor of the free and unrestrictive use of the premisesf"

VII.

Enforcement Of The Restrictions )
Violates The Texas And Federal Constitution

Yet another reason exists for refusing the injunction sought

by the Plaintiffs. Enforcement of the restriction should not be



~allowed since enforcement of the deed restrictions would violate

the Defendant's right to freedom of speech.

Both the federal and state constitutions protect the right
of free speech. Freedom of speech is considered a fundamental
right and it has been a right jealously guarded throughout Ameri-
can history. In fact, the United States Supreme Court has de-
clared that: "Any system of prior restraints of expression comes
to this Court bearing a heavy presumption against its constitu-

tional validity." N.Y. Times v. United States, 403 U.S. 713, 91

S.Ct. 2140 (1971). The restriction sought to be enforced here is
in derogation of Defendant's 1liberties, rights and privileges
guaranteed by the Constitutions of the United States and Texas.
In light of this_ factor and the heavy presumption against the
constitutional wvalidity of such a restraint, the Plaintiffs'
actions and rights should be examined with close scrutiny and any

-

doubts should be resolved in favor of the Defendant. N.Y. Times

v. United States, 403 U.S. at 714. See also Near v. Minnesota,

283 U.S. 697, 51 s.Ct. 625 (1931) and Universal Amusement Co. v.

Vance, 587 F.2d 159 (1978, CA5 Tex.), aff'd 446 U.S. 947 (1980).

The freedom of speech protected by the First Amendment is
among the fundamental liberties protected by the due process
clause of the Forteenth Amendment from impairment by the state.

The Court has specifically raised the issue of whether or
not there is sufficient state action in the present case to bring

it within the confines of constitutional protection. Defendant

believes there is.
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The federal guarantee of due process is a restraint upon all

the departments of government - legislative, executive, and

judicial - and binds every state official, high and 1low. It
applies whatever the guise in which the action is taken. United

States v. Raines, 362 U.S. 17, 80 S.Ct. 519 (1960). The Texas

constitutional provision of due process also has application to

the judiciary. Hewitt v. State, 25 Tex. 722 (1860).

Neither the state nor the federal clauses apply to purely
private action. However, a violation of the clauses may result
from the interplay of governmental and private action. The state
may not do indirectly through its officers, agencies, or in-
strumentalities that which it could not do through legislative

act. Juarez v. State, 277 S.W. 1091 (Tex. 1925).

Specifically, in one of the leading constitutional cases on

state action, Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 836, 842

(1948), the U.S. Supreme Court held that court enforcement of a
restrictive covenant was sufficient state action to bring the
covenant within the ambit of the Constitution, stating:

"We conclude, therefore, that the restrictive
agreements standing alone cannot be regarded as a
violation of any rights guaranteed to petitioners by
the Fourteenth Amendment. So long as the purposes of
those agreement: are effectuated by voluntary adherence
to their terms, it would appear that there has been no
action by the s:ate &3d the provisions of the Amendment
have not been wiolated.

But here there was more. These are cases in which
the purposes of the agreements were secured only by
judicial enforcement by state courts of the restrictive
terms of the agreements."”



The Court went on to add "that the action of state courts
and of judicial officers in their official capacities is to be
regarded as action of the state within the meaning of the Four-
teenth Amendment, is a proposition which has long been estab-
lished." Id. at 842.

The Court further notedﬁin Shelley, like the present case,
that it was not a case in which the state had merely abstained
from action. Rather, in Shelley, as in the present case, indi-
viduals were being given the full coercive power of the state to
deny a fundamental right to another citizen. Id. at 845.

It is difficult to see how the Shelley case can be distin-
guished from this case. Both cases involve state enforcement of
restrictive covenants which will result in the denial of a funda-
mental right to a.citizen. Court enforcement of the restrictive
covenant should, as in Shelley, be sufficient state action.

Since the restriction is an absolute ban on radio towers and
antennas, Phillips must remove his tower and antennas in their
entirety if the Plaintiffs prevail. It has been held that radio

tower height limits restrict free speech. Oelkers v. City of

Placentia, slip op. No. CV78-1801-R art (C.D. Cal. 1980) (opinion
attached). The Court in the Oelkers case found that the 25-foot
height limitation ordinance in question effectively prohibited
all radio transmissions by the radio operator and that, because
of this, there was an effective prohibition of speech. On this

basis, the court found the ordinance to be unconstitutional.



The present case 1is even a more evident denial of free
speech, Here the tower must be removed entirely if the Plain-
tiffs prevail. This will result in absolute prohibition of
speech through radio communications. All radio- transmissions
will be halted by such an action and Defendant Phillips will be
denied his fundamental and prbtected right to freedom of sbeech.
Moreover, it would further serve to deprive the community of a
public service which has been of numerous benefit to citizens in
the past on a local, state, national and world-wide basis, as
testified to by both Defendant Phillips and Mr. Haynie.

The federal government has recently reiterated its concern
for the protection of radio transmissions. Mr. Haynie's
testimony revealed that the Federal Communications Commission has
recently declared ; limited pre-emption over state and local
regulation concerning amateur radio facilities, holding that
there is’ strong federal interest in promoting amateur
communications. Surely, in 1light of the important services
performed by radio operators and the federal government's concern
for promoting amateur communications, all doubt should be
resolved in favor of Defendant Phillips.

VIII.

Defendant Phillips Should Be Allowed Monetary
Relief If He Is Ordered To Remove The Tower

The Court has specifically raised the issue whether it would
be proper for the Court to allow Defendant Phillips some sort of
monetary compensation to cover the expenses he will incur if the

Court were to require him to remove his tower and antennas. No
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monetary remedy can make the Defendant Phillips whole if he is
required to remove the tower and antennas. However, if the Court
does order the removal of the tower and antenna, then Defendant
Phillips should be compensated for his expenses in instélling the
tower and antenna and costs of removal. )

American jurisprudence and Texas law are repiete with the

idea that "he who seeks equity must do equity." Sudderth v.

Howard, 560 S.w.2d 511 (Tex. Civ. App. - Amarillo 1977, writ

ref'd n.r.e.); Hendricks v. City of Sherman, 220 S.W.2d 189 (Tex.

Civ. App. - Fort Worth 1949, writ ref'd n.r.e.). In fact, it has
been held that a party seeking relief in equity will be required
to do equity as a condition to the obtaining of relief.

In State v. Synder, 18 S.W. 106 (Tex. 1886), the Texas

Supreme Court had this to say on the issue:

"It may be regarded as a universal rule governing the
court of equity in the arbitration of its remedies
that, whatever may be the nature of the relief sought
by the plaintiff, the equitable rights of the defendant
growing out of or intimately connected with the subject
of the controversy in question will be protected; and
for this purpose the plaintiff will be required, as a
condition to his obtaining the relief which he asks, to
acknowledge, admit, provide for, secure, or allow
whatever equitable rights, if any, the defendant may
have, and to that end the court will, by its affir-
mative decree, award to the defendant whatever reliefs
may be necessary in order to protect and enforce those
rights."

Likewise, in Gaffney v. Kent, 74 S.W.2d 176 (Tex. Civ. App.

- San Antonio 1934, no writ), it was held that:

A court of equity finds no obstacle in the way of
decreeing that which is right and just, through it be
in favor of a defendant who is in some particular a
wrongdoer. The maxim that he who seeks equity must do
equity imposes upon him who invokes the jurisdiction of
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the court a plain condition that he must have accorded
to the defendant and must consent for the court to
decree to the defendant the 1latter's rights in the
subject matter of the suit. It is intended neither as
a weapon of offense against nor as a shield of defense
for the defendants. It simply requires recognition of
the rights, whatever they may be, of the defendant
without regard to other considerations. Thus it occurs
that, while the plaintiff will have all of his legal
and equitable rights decreed and enforced, the defen-
dant may also obtain affirmative relief that he would
be precluded from seeking if he were the plaintiff.
The equitable rights of the defendant will be protect-
ed.

Courts of equity have always been given wide latitude in
fashioning remedies. "Courts of equity are not bound by cast
iron rules, but are governed by rules which are flexible and

adapt themselves to particular extingencies..." Warren v.

Osborne, 154 S.W.2d 944 (Tex. Civ. App. - Texarkana 1941, writ

ref'd w.o.m.) quoting with approval from Cox v. Hall, 54 Mart.

154, 168 P. 519.

In this case, the Plaintiffs seek to invoke the equitable
jurisdiction of the court. Clearly, according to the cases
above, the Court may fashion a remedy between the parties in
whatever manner it finds to be just and fair. The Plaintiffs
must be willing to allow the Court to do equity in that they
themselves seek equity. A monetary award compensating Defendant
for his expenses in purchasing, installing and removing the tower

and antenna should be allowed if the Court orders such removal.
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IX.

Defendant Phillips Is Entitled To A Declaratory
Judgment And Recovery Of His Attorneys' Fees

The Uniform Declaratory Judgments Act, Article 2524-1 §10,
Tex. Rev. Civ. Stat., provides that in any proceeding under the
Act the court may make such.award of costs and reasonable and

necessary attorneys' fees as may seem equitable and just. See

Rimmer v. Mckinney, 649 S.W.2d4 365 (Tex. Civ. App. - Ft. Worth
1983, no writ). Counter-Plaintiff Phillips seeks a declaratory
judgment under this statute. The Court has raised the issue of
whether all of the parties necessary for such a declaratory
judgment are parties to this suit. Specifically, the issue is
whether all of the lot owners in the neighborhood must be joined
in order to proceed under the Declaratory Judgments Act.

In J. C. Davis, et al. v. Conaregation Shearith Israel, 283

S.W.2d 810 (Tex. Civ. App. - Dallas 1955, writ ref'd n.r.e.), a
land oﬁher brought suit against certain other landowners as
members of a class. These landowners defended on the basis that
all of the landowners affected by the restrictions were necessary
and indispensable parties. The court disagreed with the defend-
ing landowners. The court stated that it was not called upon to
decide whether property owned by the landowners not parties to
the suit was subject to the restrictions. Rather,n the only
purpose of the suit so far as the deed restrictions were con-

cerned was to obtain an adjudication as to whether the plaintiff

landowner's land was subject to the restrictions. Id. at 812,

- 24 -~



As a result, that court held that the landowners not parties to
the suit were not necessary and indispensable parties.

In the present case, the same situation has occurred.
Counter-Plaintiff Phillips does not seek to have the court deter-
mine the application of the restrictions to the other landowners.
Rather, he seeks an adjudicaéion of the application of the re-

strictions to his property only. Thus, following J. C. Davis, et

al. v. Congregation Shearith Israel, the remaining landowners in

the subdivision are not necessary and indispensable parties to
his declaratory judgment suit.

Counter-Plaintiff Phillips seeks a declaratory judgment
under this statute and the evidence in this case demonstrates
that the equitigs lie with Defendant and Counter-Plaintiff
Phillips. As a result, according to Section 10 of the
Declaratory Judgments Act, Phillips should recover from Counter-
Defendants his reasonable attorneys' fees incurred in the prose-
cution of his counterclaim through trial and on any appeal there-
from.

X.

Conclusion

For all the foregoing reasons, Defendant and Counter-
Plaintiff Lanny Phillips requests that Plaintiffs take nothing by
reason of their suit, that he recover his costs and expenses,
that he be awarded 3judgment against Plaintiffs and Counter-
Defendants declaring that the deed restrictions in question are

unenforceable or alternatively not binding upon him and his



property, that he recover from Plaintiffs and Counter-Defendants
his reasonable attorneys' fees through trial and any appeal
therefrom, and for such other and further, general or special, at
law or in equity to which he may show himself to be justly enti-
tled.

'Respectfully submitted,

GOINS, UNDERKOFLER, CRAWFORD

& LANGDON

3300 Thanksgiving Tower

1601 Elm Street

Dallas, Texas 75201

(214) 969-5454

Steven E. Clark
Lisa A. Peterson

By:

Attorneys for Defendant and
Counter-Plaintiff, LANNY PHILLIPS

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the fore-
going Letter Brief of Defendant has been forwarded to all parties

of record\by certified mail, return receipt requested, on this

{
the ’- day of October, 1985.
g\ @/\
<_¥ ~—
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