REID and RIEGE, P.C.
COUNSILLORS AT LAW

OME STATE STAERT
HaAxTFOA, OONMBCTICUT SH-310K
a8y 271199
TELRCOFEER N, (201} 140-1001
Pe-dna L. Beven.
S0 Jh a2

Dacampbar 23, 1993

Christopher D. Imlay, Esq.
Booth, Freret & Imlay
1930 N. 8St., M.W.
Waahingtan, DC 20016

Re: ZThe Amarigan Radic Relay Leacys/PRB-1
F, Porker Helngmapn v. Town of Lvae, et al.

Daar Attorney Imlay:

¥hen we spocke on the tealephone on Decembar 7, 1993, I
mentioned that the Town of Lyme had filed a Metion in Limine to
praclude expert testimony on the grounds of ralavancy. 1 have
enalosed a draft of Plaintiff’s Wemorandum of Law in Opposition.
Any input you may have would bs apprecisted. The Memorandum will
be filed on Monday, Decenbear 27, 1993.

Alsc, in our telephone conversation, you said that you would
contact Garald Hall and ask him to provide expsrt testimony at the
Helopepann trial. Pleass confirm that you hava spoken with Mr.
Hall. BHea is identified as ouxr ARRL expert in the Mamorandum.

Thank you for your help. I hope you ara anjoying the holiday

a48a80n.
;.lnc.rnlyt ours,
¥
N A
- L. Bowan
JLB/plp



UNITED STATER DIATRICT COURT
DIBTRICT OF CONNECTICUT
at New Eaven

CIVIL ACTICON

F. PARKER HEINEMANN,
2:81CV00776 {PCD)

Piaintifr,
V.

TOWN OF LYME, ET AL
Defandants.

&y 24 BE 44 &k &F M4

December _ , 1993

Pursuant to Local Rula 53(a), Plaintiff, PF. Parker Hainemann,
submits this memcrandum of law in opposition to Defendants’ Motlon
in Limine to Preclude Expert Testimony and Learned Treatise

Evidence dated Decsmber 23, 19%3.

BACKGROUND
The parties have complied with this Court’s Trial Preparation

Crder, and this casa is ready for trial. Two claims are to be
tried: (1) a Supremacy Clause claim: whether the zoning ordinance,
as applled, ignored the dictates of a Federal cCommunications
Commigaion declaratory ruling {("PRB~-1") to reascanably accommodate
arvateur radlo communications and regulate them in the minimum
practicable manmnmer; and (2) a First Amendment/42 U.S.C. §1583

claim: jnter alia, wvhethar the zoning ordinance was narrowly
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tallored to serve a legitimate government interest or rather swept
far mora hroadly than necessary.

In Plaintiff’s Compliance with Trial FPreparation oOrder,
Section A dated July 30, 1993, Plaintiff identified ae exhibits,
saeven laearned treatises and as witnesses, three experts in amateur
radio communications.' Defendants move to praclude tha axpert

testimony and lsarned treatise evidence on the grounds of

relavancy.

LEGAL ARQGUMENT

Faderal Rule of Evidence 401 defines "relevant avidence® as
navidenca having any tendency to make the exlistence of any fact
that 1s of consequenca to the determination of the action more
probable or less probablie than it would be without the evidence."

££'g Su a

The central issue in Plaintiff’s Bupremacy Clausa claim is
whather Defendants reasonably accommedated amateur radio
communications. In PRE=1, tha FCC announced a limited preemption

policy. The FCC mandated that

Dafondants’ Motion in Limina im dixected to two of the throe expercs
idantiflied by Plaintirf, Aandrew Bodony and an sxpert from tha American Radlio
Relay Leagus. In his Compliance with the Trial Praparation Order, Plaintiif
identifiad hinself as an expert in smateur radio compunications and angineering
and disclomed hig intention to offer hls expart testimony.
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local regulations which involve placement, screening, or
height of antennas based on health, safety, or aesthetic
considerations must he crafted to accommodate reasonably
amateur communications, and to represent the ninimum
practicable regulation to accomplish the local
authority’s legitimate purpose.

(App. Q, p. 10)°

S8ince ite release in 1985, what PRE~1 raquires of local zoning
authorities in terms of reasonable accommodation has been well-
developed: and rafined. In Howard v. City of Burlingame, 937 r.2d
1376, 1380 (159%1), the court said that PRB-1 regquired the city to
consider the application, make factual Ffindings, and attempt to
negotiate a satisfactory compromise. The lower court in Howard
found that the city did not meat the requirements of PRE~1 because
it "impose[d] antenna height limitations without regard to whether
thoge limitations [were] the minimum practicable ... and because

it "failed to explora alternatives to a blanket denial of Howard’s

application.” Howard v. City of Burlingamg, Ne. ¢-87-5323 EFL,
1988 WL 169074, p. *3 (N.D. Cal. July 29, 1988). The court

specifically denocunced the City’s MYeitharfor" approach to the
application and stated that "PRB-1 seems to foreclose" approaching

the decision as a grant or deny proposition. Id, at #*z.

Tha c¢ites in parsnthemes raference supporting documsnts in Plaintifrf‘a
hppendix to Memorandum in Qpposition to Motion for Summary Judgment.
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Plaintiff intends to offer expart testimony on tha itssue of
reagsonable accommcdation. The ultimate legal quastion as to
reasonable accommodation is properly left to this Court, but what
rengonable accmodatiﬁn means, in a factual sense, when applied
to amateur radlo communications is an area for expert testimony.’
The rederal mandats in PEB~-1 of reasonable accoumodation and the
minimum practicable requlation, can be understood only againet the
backdrop of the sclentific, technical, and other specialized
aspects of amateur radio communications. For examplae, Defendants
suggest, and Plaintiff vehemently disputes, that they held out
nalternatives such as use of a long wire {or] retractakle antennae
system ..." (Doefendants’ Memorandum of Law in Support of Their
Motion for Summary Judgment, p. 34) ¥Whether these aor othar
alternatives represent reasonable accommodatlions cof amateur radilo
communications requires an understanding of, for example, the
fundamentals of how amateur radio works; the tachnical needs of an
amateur radioc operator; the relationship between the height of a

radio antenna and effectivity of amateur radio communications; the

WUnder Fadesral Rula of Bvidaence 702, “(i]f solentific, technical, ar cthar
specialised knowledge will asalat the triar of fact to undarstand the evidance
or o datarmine a fact in issus, a witness gquallified as an expart by knowiedge,
akill, oxparience, training, or education, may testify thereto in the form of
an opinlon or otherwige.”
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effectivity of a 35 foot high antenna compared to a 78 foot
antenna compared to a2 100 feot antenna) the network of amataur
radio oparatora; and the usas of amateur radio communicationsa.
These are factual issues necessarily a part of any conaideration
of the issue of raeasonable accommodation of amateur radic
communications.*

Defendants provide no authority for their position that any
expart testimony not offerad with Plaintiff’s application for a
spacial permit is irrelevant. Defendants cite Williame v. City of
Columbia, 707 ¥.Bupp. 207, 212 (D. S.C. 1989). Williams applied
for a special exception to erect his antenna sys.em before the
F.C.C. released PRBE-1 and then filed a fedoral preemption actien
bagsed on PRE-1. In the 1989 dacision cltad by Dafendants, the
court sant Williaws back toc the zoning authority for a rehearing
in view of PRB-1,?

Plaintiff ia an expert, and he testified at the public hsaring

on his application for a special permit. His application for a

‘Dafondants’ Motion in Limine ig dirsoted at expart testimony as well ar
learned treatises. Plaintiffrs argument axr to thes relevancy of tha axpartc
tostimony applies to tha learned treatizaea, Undar Fadearal Rulme of Evidence
803{)1B), learnsd trsatises, a hsarsay exception, w1ra statooants in published
trastinea, perlocdlaosls, or pamphlets on m mubjsct of ecienca, establighad an
a reliabla authority and either brought to the attention of an expert on orows-~
sxamination or relied an by an expert in direct axamination.

‘Bac Willlama v, ¢ity of coluzhia, 906 F.2d 994 (4th Cir. 1990).
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epecial permit contained technical information. (App. E)
Plaintiff answersd queations of a technical nature throughout the
proceedings on his application for a special permit. (App. F, G,
J and K) Dafendanf.s made <their decision on Plaintifr’s
application for a special permit without soliciting any expert
gdvice other than Plaintiff’s, despite suggestions at the public
hearing and after the public hearing, (App. J, K, L and M)

In MacMillan v. City of Rocky River, 748 F.Supp. 1241 (1950},
the zoning authority claimed that one reason it deniad a amateur
radio operator’s application was failure "Yto provide certain
technical information necessary +to reviewing the permit
application.™ The c¢ourt found that the defendant failed to
reasonably accomrodate amateur radic commnications and blamed, in
part, the dafendant’s Jack of understanding of radic
communications and the federal intesrast in amateur radie
operation. MacMillan v, City of Racky River, 748 F.Supp. 1241,
1248 (15990)

Defsndanta suggest that If Plaintiff wishas to offer
additional expert testimony, he should file another application
for a special permit 80 Defendanta can make "an informed
decizion.” (Defenaanta’ Motion in Limine, p. 4} That position is
contrary to federal lawv. Defendants were obligated under federal
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law to reasonably accommodate amateur radic communications and
regulate them in the minimum practicakls manner. If Daerendants
needed additional expert testimony to make "an informed decision,™
they needed to solicit that input rather than issue a blanket
denial of Plaintifr’s application.

In discavery, Dafendants asked Plaintiff to "[1]ist all facts
that you rely upon te¢ support the claim that the 78 foot tower in
question constituted the mininum practicable height nesded to
attain your amateur radio operator’s goals." Plaintiff provided
Dafendants with a narrative, complete with coples of the
references, explaining technical reascns for the need for the 78
foot antenna tower. Those refarences are the seven learned
treatises listed in Plaintiff’s Compllance with Trial Praparation
Orxder, BSection A. That narrative was an elaboration of the
technical information in Plaintiff’s application for a special

permit. (A copy of the narrative ie attached to this Memorandum

of Law} Tha first raferenca on the list is Antenna Hejght and
compunication Effectivensass by Gerald L. Hall, Associate Technical

FLI4ZIT 000/ 36507 -7=-



Editor, American Radioc Helay League, Inc. Plaintiff intends to
call Mr. Hall as the ARRL expsrt.®
2. Plaintiff’g rirgt Amendment Claim

Likewise, the expert testimony is relevant to Plaintiff’s
First Amendment claim. To be constitutional, a time, place and

nannar restriction on speech must pags a three-part test. Ward v,
Beck Against Raclgm, 109 8.Ct. 2746, 2783 (1989). The test is aa

follows:

tha government may ixpose raasonabkla
restrictions on the time, placa, or manner of
protected speech, provided the restrictions
"ars justified without reference to the content
of the requlated speech, that thay are narrowly
tailored to serva a significant governmental
interast, and that thay Ileave opeon ampla
alternative channels for communication on the
information."

Ward v. Bock Against Raclgm, 109 s.Ct., 2746, 2753 (1989}, guoting
Clark v, Community for Creative Non-Violence, 468 U.5. 288, 293,

104 5.Ct. 3065, 3069 (1984).

In Ward, the United States BSuprena Court addressed the
constitutionality of the New York City guidelines which required
that the city’s sound equipment and sound technician be used for

*Plaintiff Ls concerned about Mr. Hall's availability to teetify at trial.
If Mr. Hall is unavailabla, Plaintiff reservas the right to call ancthar export
at tho ARRL to testify as ta the same wmattera,
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all performances at the bandshell in Central Park. On tha second
prong of the three-part test, that the regulation sust be narrowly
tailored to serve a significant governmental interest, the Court
rejected the plaintiff’s claim that the guidelines swept far more
broadly than necessary because there was "no material impact on

any performer’s apility to exercise complete artistic control ovar

gound quality,® and there was no interference %with the
performer’s deaired sound mix." Ward v. Rock Against Raclsm, 109

S.Ct. 2746, 2759=-2760 (1989). "Ir the city’s regulatory scheme
had a substantial deleterious effect on the ability of Bandshell
performers to achieve the quality of asound they desired,
respondent’s concerns would have considerable force.* Id. at
2759,

It is on this point, the narrow taliloring of the regqulation,
that the constitutional requlation in ¥Nard and the =zoning
ordinance at issue bafore this Court diverge. 8Section 3.2 of the
Lyme Zoning Regulations has a substantial deleterious effsct on
global amateuxr radio c¢ommunications. In PRB-1, tha FCC
specifically noted that "antsnna height restrictiona affect the
affectiveness of amateur communications. Some amateur antenna

configurations reguire more subgtantial installations ... for
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example ... for international amateur communications." (App. Q,
P- 10)

The enforcement of the 35 foot height limit denied Plaintiff
the ability to astablish and maintain dependable global amatsur
radio communications. Tha substantial and adverse impact of the
goning regulation on the amateur radio communications is obvioualy
relevant to Plaintiff’s First Amendment claim, ©On this issua,
Plaintiff intends to offer expart testimony, testimony based on
sciantific, technical or otherwise specialized knowledge about,
for example,: the fundamentalas of how amateur radio worke; the
technical needs of an amateur radic operator; the relationship
baetween the helght of a radis antenna and effectlve, reliable
amateur radioc communications; the effectivity of a 35 foot high
antenna comparad to a 78 foot antenna compared tec a 100 foot
antenna; the natwork of amateur radio operators; and the usea of
amateur radic communicationa.

In its Ruling on Motion for Summary Judgment, this Court
identified the factual issue: what impact would the Plaintiff’s
antenna have on the Conservation Zona. This factual issue 1is
directly relevant to this question of narrow talloring. Plaintiff
intends to offer expert testimony on the impact of the zoning
ordinance on amateur radio communications as well as the impact

HLII4DT OM A7 -10-



the antenna would have on tha Conservation Zone. As disclosed in
discovery and in Plaintiff’s Compliance with Trial Preparation
Oorder, Section A, Plaintiff is an engineer, and he did an
expariment to test how the antenna would vigually impact the
Conservation Zons. Plaintiff intends to offer testimony, some of
it expert in nature, that the antenna would not be visible in any
apprsciable way.

Plaintirr, F. Parker Heinemann, submits that Defendants’
Motion in Limine to Preclude Expert Testimony and Learned Treatlse
Evidence should be denled.

Tn the event this Court denies Dafendants’ Motion in Limine,
pDefendants request permission to identify their own expert witness
and learned treatise evidence within 21 days of this Court’s
ruling. This request should be denied. In diacovery, Plaintif?y
asked Defendants to identify any expert witnesses thay expected to
call. Defendants respcnded "none praesently.” {Defendants’
Responses to Plaintiff’s Discovery Requests, No. 20) Plaintiff
produced the technical narxrative, referred to above, with copies
of the references on May 27, 1992, Defendants deposed Plaintiff
on May 29,1992, Defendants never disclosed an expert during the

discovery period or in Defendants’ Compliance with Section B of
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T™rial Preparation Order.
dunjed in itz entirety.

pefendante’ Motion in Limine should be

PLAINTIFF
F. PARKER HEINEMANK

Ry

REID AND RIEGE, P.C.

One State Strset
Hartford, CT 06103
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